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PI ainti ff, Iridcx No. 602944/2006 

-against- 

s’on and Order 

&- % 
M & T RANK, h4ANUFACTURERS AND TRADERS 
TKUST COMPANY AND M & T BANK CORPORA‘fION, 

2%) 
7 7  

Jor Defendants. 
____---_-___----_____________________l_l------------------------- 

KAKLA MOSKOWITZ, J.: %G% %$??@ 
Plaintiff, Gcne Kaufman Architect, P.C. (“GKA”), pursuant t o F V 3 2 1 3 ,  moves 

(motion sequcnce 110. 001) for surnmary jtidgment in lieu of complaint against defendants, M & 

T Rank, Manuhcturers and Traders Trust Company and M & T Bank Corporation, for 

$02,07X.00, plus intcrest accruing froin February 11, 2004, costs and attorneys’ fees bccause of a 

stop payment on an oi’f‘icial bank check. Defendants cross-movc (1) to dismiss this action 

pursuant to CPLR 321 l(a)(l) ,  (4) and (7) on the grounds of documentary evidencc, prior actiori 

pcndiiig with tlic sainc issues and overlapping parties and failurc to state a cause of action; and 

(2) in tlic alteiilative, pursuant to CPLR 321 1 (a)(4) and CPLR 602(a), to stay this action 01- to 

consolidate it with another action pending before this court, Gene Kwfnian Archikct, P. C. arid 

C h e  kirilJimii  17 Tlie G1~1lcy at C‘hcJlsca, LLLC’, lndcx No.  I O 1  897l2005. The court @ants 

plaintiffs motion for siiniiiiary Judgment it, lieu of coniplaint against M & T B a d  and 

Manufkturcrs aiid Traders Trust Coriipany. The court grants that parl oi’deferldanls’ cross- 

motion that s e c k  dismlssal of M & ‘I‘ Bank Corporation but otlienvisc denics the cross-motion. 

RACKGROUND 

The following [acts are from the papers in the motion for summary judgment i n  lieu of 
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complaint, the cross-motion and the oppositions. 

Gene Kaufnian (“Kauhian”) is a registered architect in New York and is thc principal of 

plaintiff GKA. (Arfidavit olGcne Kaufman, dated A~ig~is l  16, 2006,11 1). GKA workcd on a 

project at 559 West 23rd Street in Maiiliattan to dcvelop the properly for Stanley Perelinan 

(“Perelman”), principal of the Gallery at Chelsea, LLC (“Gallery”) and ofthe Gallcry’s managing 

member, Gallery Development Group, LLC. (Id. 1/11 2, 4). On January 14, 2004, Kaufinan and 

Pcrcliiian exccuted a Termination Agrcernent that endcd the working relationship betwceri GKA 

and Gallcry. (AIfidavit of Stanley R. Perelman, dated Decembcr 12, 2006,lI 3). Pursuant to t l x  

Termination Agreement, (1 )  GKA was to give its work product to Gallery; (2) Gallery was lo  

iiiakc a simultaneous payment to GKA; and (3) Gallery’s partners were to niake a later payment 

to GKA. (KauIiiian AU., dated A~igusl 16, 2006, 7 6). 

On Dcceiiibcr 22, 2003, from an account Perelrnaii had opeiicd for Gallery at M & T 

Bank, M & T Bank issued an official bank check for $62,078.00, as the first of thc two payinents 

under the Tcnnmation Agreement. (Kaufman Aff., dated August 16, 2006, 1/11 8, 10). Kaufman 

sccks suimiary judgmcnt in lieu of complaint becausc M 6L T Bank rcfused to honor thc check, 

On Febi-irary 1 1 ,  2004, l<aufr~ian depositcd the chcck into GKA’s account at Citibank. On 

February 12, 2004, Citibank inIormed Kaufman by letter that M & T Bank intended to return the 

bank check unpaid bccause it  had stoppcd payncnt. (Kaufnian Aff,, dated August 16, 2006,IJ 

15). Pcrelman had requestcd the stop paymciit by lax dated Fcbruary 9, 2004. (ld. 7 13). 

Perelinan claims that, becausc Kaufinan’s attorney, Aaron Friedman, had released the bank check 

fi-oni cscrow to Kaufinaii without Pcrelman’s “prior authomation” arid Perelman had alrcady 

tenninatcd the dcal, Pereliiian requestcd the stop paynicnt from M & T Bank. (Pcrelmaii Aff., 
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dated December 12, 2006,1I 13). 

Plaintif’f alleges that M & T Bank violated its own policies by stopping payment on the 

bank chcck because (1 j M gL T Bank requires 90 days from the date of an oilicial check bcfore 

cxecuting a stop payliicnt ordcr and the date of issuancc liere was Dccenibcr 22, 2003 but the 

stop paytierit occurrcd beforc February 12, 2004, less than 90 days after the chcck’s issuaiicc; 

and (2) M 6r. ‘r Bank requires that an official bank check bc lost, stolen or destroyed beforc 

stopping payment and thc bank check hcre was not lost, stolen or deslroycd. (Kaulnian Aff., 

dated August 16, 2006, 711 20-2 1). In addition, plaintiff alleges that Perelman submittcd a lalse 

Affidavit, Stop Payment Requcst and Indemnity Agreemcnt for Lost, Stolen or Dcstroyed 

Official Check when, on February 12, 2004, Perelman swore the bank check was lost. (ATfidavit, 

Stop Payment Request and Indcmnity Agreement for Lost, Stolen or Dcstroyed Official Chcck, 

dated Fcbruary 12, 2004, attached to Kaufnian hf l , ,  dated August 16, 2006, Exh. 9 [Pcrclmari 

conipletcd and signed the Affidavit in which he identified thc check, datcd December 22, 2003, 

to GKA as “lost.”]). Plaintilf bases these allegations on thc f x t  that, thee days earlicr, Perelinan 

liad told M & T Bank tlic check was in escrow with an attonicy and, rnorc iniportanlly, KauG~lan  

presentcd the clicck for paynent on February 1 1 ,  2004. (Kaufman Aff., datcd A~igiist 16, 2006, 

17 22-23 j ,  

‘I’his court has pending before it a prior, rclated action, Gem Kuzrfrizrrri Ar-cAitect, PC ciizd 

t i m e  K~iiq%ti i i i  v The G d h y  at C-‘Iz~l,scu, LLC’, Index No. 101 897l2005, that GKA a i d  Kaufimii 

filed in February 2005. Accordjng to defendants, the actions are duplicative because plaintif[ 

bascs its claims on the saiiic transactio11 and alleges [lie same facts in both actions, such as the 

existence of the Tcrmination Agrcement, the delivery of the bank check to GKh’s attomcy to 
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hold in escrow, I-’erelman’s stop payncnt of thc bank chcck aiid M 6r. T Rank as the issuing bank. 

(Perelinan Aff., dated December 12, 2006,11 17). Defendants state that, in addition, tlicse actions 

involve impennissi ble claim-splitting because plaintiff should have joined its claims against all 

parlies i n  the prior action, (Defendants’ McmorariIldum of Law in Opposition to Plaintiffs 

Motion for Sumniary Judgment in Lieu of Complaint and in Support of Defendanls’ Cross- 

Motion to Dismiss this Action, p 4 [“Defendants’ Meiiiorandum”]). 

Defendants further claim that both actioiis requirc a delemination of wlicther the parties 

evcr entered the ‘I‘emiination Agreemcnt. Specifically, “[tlo the cxterit it is deterniined that the 

agreement was rcvoked prior to GKA’s acccptance, then thcrc was no agreement and GKA was 

not entitlcd to relcasc the Chcck. To the extcnt the Court werc to find there was an agreement, i t  

is The Gallery’s position in the Prior Action that GKA breached such agreement by failing to 

timely deliver its CAD File and other materials and that, as a result, it was still not cntitled to 

rclease tlic Check li-oni escrow.” (Pcrclman Aff., dated Decembcr 12, 2006, 7 19). Thus, 

dcfcndants assert that, if GKA did not have thc right to deposit tlic bank check, it has 110 claims 

for damages that allegedly arise lrom the stop paylncnt order. ( Id .  7 20). And, even if CKA has 

a claim, the prior action provides plaintiff with adequate redress. (Defcndants’ Memoraiidum, p 

DISCUSSION 

1. PlaintifPs Motion for Summary JudEment in Lieu of Complnirit 

A. Apalication of’ CPLR 321 3 

CPLR 321 3 expeditcs the rcsoliitioii of disputcs by eliminating the seivice o l  formal 

p q x r s  in cases whcrc the “action [is] based upon a judgment or an instrument Tor the payment of 
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money only.” (Technicul Tupe, hzc. v Siiruy Tuck, Inc., 13 1 AD2d 404, 406 [ 1 st Dcpt 19871). 

To qualify for CPLR 32 13 treatment, “an instrument for h e  payment of money only must be a 

written unconditional iIistrumcnt. Docuiiients which sel forth more than the simple promise by 

the obligor to pay a sum of iiioiiey may not be sued upon by way of CPLR 32 13.” (Id. at 400). 

In addition, “[alii action coines within the ambit of CPLR 3213 if a prima facic case lor 

nonpayment of a debt can be made out by the teniis of the debt instrument itself. . . .” 

(Divcw$ed I / Iw.  Corp. v IlivcraiFm, Inc., 239 N32d 23 1, 233 [1 st Dept 19971). 

Ail official bank check, in particular, qualifies as ail instrument for h e  payment of money 

oiily because it “is clear 011 its h c e  as to the ainount due, without resorl to proof of any fxts 

outside tlic instrument.” (AhiZitiq fnc. v Cilibank, M A . ,  87 AD2d 83 1, 83 I [2d Dept 19821). I n  

addition, a bank check is unconditional in its promise of paynicnt becausc “the cllcck is thc 

bank’s own dircct and primary obligation to the holder . , , ,” (Fur Funtrrstic, Lrd. 1’ Kearns, 104 

Misc 2d 1030, 103 1 [Civ Ct, N Y  County 19801; , s m  also Mmihattun Inzpol-tcd Cars, Inc. v Dinzc 

Suviizgs Hank o f ‘ N w  J’ork, 70 Misc 2d 889, 890 [ 1st Dcpt 19721 [‘The tcller’s chcck, delivcrcd 

as the equivalcnl orcash, was the bank’s own direct and primary obligalion , , . .”I. 
Givcii that tlic official bank check firom M & T Bank reflects on ils race, “DRAWER: M 

61r T Bank. Issucd by hlegratcd Paynicnt Systems Jnc., Englcwood, Colorado. Bank Onc, NA, 

Denver, Colorado,” this official bank check can also bc considercd a leller’s check. “The codc 

[UCC 9-102( 11 -a)] distinguishes betwccn leller’s checks (drawn by a bank 011 an account carried 

with another bank) aiid cashicr’s checks (drawn by a bank whcre the bank is both drawer- and 

drawee.)” (Bunk ($New York v Wdz, 118 M.isc 2d 645, 647 [Sup Ct, NY County 19831; see also 

Haig, Conimercial Jdtigation in New York State Courts tj 67:20, at 446 [2d ed] [“[A] teller’s 
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check [is] drawn by oiic bank upon another bank.”]). The official bank chcck at issuc here 

qualifies lbr suniiiiary judgment in lieu of complaint not only because it is an unconditional 

obligation of the bank but also becausc i t  provides a “simple promisc by the obligor [M&T Bank] 

to pay a suni of money” to GKA. (Technical Tupe, 13 1 AD2d at 406). 

B. Defenses to CPIdK 321 3 and Summary ,Judpment in Lieu of Complaint 

1)  The Stop Payment 

ucc 4-403 states: 

(1) A customer iiiay by order to his hank stop payment of any itcni paydblc for his 
account but tlic order must be received at such timc and in such manner as to afford the 
bank a rcasonable opportunity to act on it prior to any action by the bank with respcct to 
the itciii described in Scction 4-303. 

(2) A reiiiitter or payce 013 cashicr’s check or certified clicck may by ordcr to the 
obligated bank stop payiiient of such a chcck, and a rcniitter rGaIlcrv/Pcrelmx~l or ~aYcc  
o f a  teller’s check may ordcr the obligated bank [M & T Bank1 to ordcr llic payor bank 
jBank One1 to slop pavmcnt of such a check, at any timc after ninety days from the date 
of issuancc of eitlicr a cashier’s check or tcller’s check, arid date of certification of a 
certified check. The stop payment is efkctive i f  either the rcinittcr or payee delivcrs to 
the obligated bank at a tinic and in  a manner affording a reasoilable opportunity to act 
beforc any of the actions described in Section 4-303(1 ) are takcn: (ij a written order to 
stop payncnt, which shall dcscribe the item with reasoilable certainty, and (ii) an affidavit 
of the rcmittcr or payee containing an avermcnt that the check was dcstroyed, its 
wliercabouts cannot be deterniined, or i t  is in the wrongful possession or  an Linknown 
person or a person that carmot be found or is not amenable to servicc ofprocess. 
(underlining added). 

Section 4-403( 1)  does not apply because Gallery/Perelman is 1101 a “customer” here, A 

customer “niems any person ]laving ;in account with a hank or foi- whoiii a bank has agrecd to 

collcct iteiiis and includes a bank carrying an account with aiiolher bank.” (UCC 4-1 04[c]). As 

explained abovc, M & ‘I’ Bank’s official check is a teller’s check, so M & T Bank has drawn 

upon its account with Bank Onc to providc the bids lor the official bank check to GKA. (Sm 
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mpru p 5 ) .  Tlic account in question therefore is that of M 6r. T Bark, and not Gallery’s. Instead, 

Perelman/Gallery is the reniilter o1‘tlic check. A remitter “means the buyer from the obligatcd 

bank of a cashier’s chcck or a teller’s chcck, and the drawcr of a certified chcck.” (UCC 4- 

104[k]). Givcii that Gallery/Perclman is the reiiiittcr of the check, tlic subsection of UCC 4-403 

that applies is the sccond subsection. 

As remitter, Gallery/Perelman “may order the obligated bank [M & T Bank] to order the 

payor bank [Bank One] to stop payment of such a clicck, at any timc after ninety days from l h e  

date of issuaiice ofcithcr a cashier’s chcck or teller’s chcck.” (UCC 4-403[2]). M & T Bank is 

thc “obligated balk” bccause it  is thc “drawer of a tellcr’s check.” ( S m  UCC 4-1 04[i]). Bank 

One is thc “payor batik” because it is a “bank by which aii item is payablc as drawn or accepted.” 

(SLY UCC 4-1 05[b]). Gallcry/Pereliiiaii (remitter), howcver, ordered M & T Bank (ohligaled 

bank) to stop paymcnt of the official bank check on February 9, 2004. To comply with UCC 4- 

403(2)(i), Percliiian could request, and M & T Bank could accept, a stop payniciit only “at any 

time after iiincty days from the date of issuance [Dcceniber 22, 20031” or after March 22, 2004. 

M & T Bank violated Ihis provision by executing thc stop payment on February 12, 2004, when 

Kaufnian leanied fYom its bank, Citibank, that M & T Bank would not honor the check. 

(Kauhian Aff., dated August 16, 2006, 71 15). 

In addition, M & T Bank violated UCC 4-403(2)(ii) hccause il relied on Perelman’s 

Affidavit of February 12, 2004 declaring thc check lost (Affidavit, Stop Paymcnl Request and 

Indemnity Agcenicnt for Lost, Stolcn or Deslroyed Official Check, datcd February 12, 2004, 

attached to Kaiiiinan Aff., dated August 16, 2006, Exh. 9)’ even thougli the check clearly was not 

lost ii‘ Kaufiiian deposited tlic check on Fcbniary 1 1, 2004 (Kaufnian AK., datcd August 16, 
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2006,II 14). M & 7’ Balk thus failed to comply with the LJCC and cannot assert a legal right to 

stop payment as a defeiisc to summary judgment i n  lieu of complaint. 

The couit adheres to the rcquiremcnts of UCC 4-403 and applies them to this transaction. 

Official bank chccks, including tcller’s chccks, “are more rcadily accepted in the commercial 

world than personal chccks because thc bank becomes guarantor of their valuc and bccause the 

bank cannot stop paynicnt on thcm wlicn validly issued.” (Shvemarl v Boweiy Suvings Bnrzk, 

1 17 Misc 2d 947, 949 [ 1 st Dept 19821). Contrary to UCC 4-403, neither M & T Bank nor 

Gallery/Perclman waited 90 days. Nor did Perelinan’s affidavit accurately slate the status of the 

official bank check. M & T Bank, as  a drawer bank, cannot escape liability for the official bank 

check it funiishcd for PcrelimadGallery to GKA. “Wliilc the code allows a tcller’s check to be 

slopped, New York courts nevcrlheless have frequently imposed liabilily on the Clruwcr bank 

where it has stopped payment.” (Bnnk ofhrcw Ynrk, 11 8 Misc 2d at 647 [emphasis added], citing 

Merklw v IIzghlnticl Fulls Shv. le L o m  Assn., 64 Misc 2d 407, 409 [Sup Ct, Rockland County 

19701; h4dphri4s t) Horrir Sliv. Brrrik ofC’ily of Albariy, 44 Misc 2d 705, 707 [Albany County 

Court 19651). Th~is ,  GKA, as llie payee who is recciving tlic paylncnl of the onicial bank check, 

has a cause of action against M & T Bank as drawcr. (Batik ~ f N w  York, 1 18 M i x  2d at 048). 

Furthcr, M & T Bank’s own policy for stop payment mirrors that ol’UCC 4-403, arid 

Jason Lipicc, an administrative vice president of M 6i ‘r Bank, admitted M & ’r Rank had not 

followed this policy. (Deposition of Jason Lipicc, datcd May 4, 2006, attachcd to Kaufman Aff., 

dated August 16, 2006, Exh. 7, p 81). M & T Bank’s policy statcs: “Iltlie chcck is a ccrlificd or 

official M & ’r Bank check, all additional requireiiients of applicable law arid M 6r. T Bank policy 

must bc met. For examplc, the stop payment ordcr may iiot be cxecutcd until after (a) 90 days 
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have elapsed after Ihe initial issuance of the check (which in the casc of an official M 62 T Rank 

check is the date of the check , . .) and (b) M & T’s receipt of an affidavit or similar declaration 

made under penalty oi‘perjury in accordance with the applicahlc state law stating that the check 

has been lost, stolcn or destroyed . . . .” (M & T Bank Commercial Dcposit Account Agrceniciit, 

p 9, attached io Kaufnlarm AK, datcd August 16, 2006, Exh. 8). The lJCC and the M 6r. T Bank 

Commercial Deposit Account Ap-eement both bar any defense of M & T Bank’s right, as a 

mattcr of law, to stop payment on thc official bank check to GKA. 

2) Issues of Fact 

When issucs o r  fact cxist about “the quantum of damages due uiider thc guaranty,” 

summary judgiiicnt in lieu of complaint is not appropriate. (E’ugcniu VI Vetiture Holdiizgs, Lld. v 

AMC/mu~.~toi.s, LLC‘, 35 A n 3 d  157, 159 [lst Dept 20061 [citation omilted]; scc ulso Sung Hwnti 

Co. I) Rite Aid C‘orp., 7 NY3d 78, 82 [2006] [denying sunimaryjudgmcnt in lieu of coinplaint 

because 01 “u1ircsolvcd issues of fact regarding thc rclationship between [thc two companies]”]; 

Tuis Uluslanrr-u.si Dis Ticaret Turizm vc Sunuyi Lid., Sirketi v Leotiard, 26 An3d 298, 299 [ 1 st 

Dept 20061 [affirming suniniary judgment in lieu of complaint becausc “dcfendant has not 

dcmoiistratcd any triable issues of fact to warrant dcliial of summary relid’]), 

Defkndants idciitify two issues as in dispute: (1) because Pcrelnian revoked the offcr 

before GKA had acccptcd tlic offer by relinquishing its work product pursuanl to the Tcrniination 

Agr-eement, whcther GKA and Perelman actually etitcrcd thc Termination Agreemcnt; and (2) if 

an agreement existed, whether GKA breached the Tennination Ageeincnt by its delay in tuiiiiiig 

over its work product. (Dcfcndants’ Memorandum, p 2 1). I n  either situation, defcndants 

contend GKA’s attomcy should not have released the check from escrow and GKA had iio right 
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to payment. (Id.). In cssence, defendants argue that “a question of fact exists as to whether the 

Check was improperly released from escrow and thereby procured by fraud.” (Id.). 

Plaintifr states, “The underlying transaction, that caused defendants’ customer to 

withdraw rnoiicy f?om its account and havc the official bank check drawn payable to GKA, is 

ii-rclevaiit to the dctenniiiation of the bank’s liability. Consequently, there are no disputed 

matcrial issues of ract, and summary judgment should bc grantcd in plaintiPf’s fiivor.” 

(Plaintiffs Opposition, p 1). Plaintiff correctly explains that the only lcgal issue in this action is 

M Sr. T Bank’s liability on the official bank check. Moreover, to asserl fraud as a defense, 

defendants niust do more than make a conclusory allegation, and defendants allege only the 

following: “a question of f x t  exists as to whether the Check was iniproperly released from 

escrow and thei-eby pl-ocurcd by fraud.” (Defcridants’ Memorancluni, p 2 1 ). Dcfendaiits must 

show “a reprcsentation o f a  material f x l  which was falsc and was made for the purpose of 

inducing thc other party to rcly on it, and that the other party did in fact rely on the matenal 

misr-eprcsentation in ignorance of its falsity to his injury. Each of these clemeiits must he 

supported by facts and allegations constituting the W I ~ T I ~  sufficient to satisfy CPI,R 3016(h).” 

(Estute q f ~ S w i ~ h w  k’icl~liowsk~, 2003 WL 175256, *3 [Sur Ct, Nassau County 20031 

[describing fraud as a dcfense for stop payment of a cashier’s check] [internal citation and 

quotatioiis ornittcd]). 

Defendants cui  assert ncither a right to stop papierit on thc official bank check nor- the 

cxisteiicc of issues of fact as grounds to deny plaintiffs motion. Accordingly, the court grants 

suniniaiy judgticnt in lieu of complaint in favor of plaintifl, 
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11. Defendants’ Cross-Motion 

A. Dismissal of Plaintiffs Action under CPLR 321 l(a)(l) ,  (4) and 171 

1 )  Dismissal under CPLR 321 1 (aM7) 

Defendants cross-move to dismiss plaintiffs action against defmdanl  M&T Bank 

Corporation for failure to statc a cause of action. (CPLR 321 1 [aJ[7]). 

The court accepts dcfcndants’ argument [or dismissal of M 6r. T Bank Corporation for 

fiiilurc to state a cause of action pursuant to CPLR 321 l(a)(7). (Dehdants ’  Mcmoraiidum, pp 

I S-19). M & T Bank Corporation is the parcnt of M 62 T Bank, and plaintifrdocs not allege 

enough facts to hold M & T Bank Corporation liablc. Because, as defendants admit, M dl: T 

Bank and Manufacturers and Traders Trust Company arc the same cntity (id. at 1 n I), these two 

corporatioiis can be held liable and thus remain in this action. However, with IIO [actual basis to 

hold in the parcnt M & T Bank Corporation, the court grants that part oldcfcndants’ cross- 

motion to dismiss based on railure to statc a cause of action as against M & T Rank Corporation. 

2) Dismissal under CPLR 321 l(s)(l) 

Defendants also cross-niove to disiiiiss plaintXFs action agaiiist all deferidants on thc 

basis of dociiiiiciitary evidence. (CPLR 321 l[a][l]). 

In their papers, defeiidaiits do 110 clearly idenlily tlic documents that allegcdly enlille thcm 

to dismissal on tlic basis of documentary evidence. PlaintiTf s opposition to defendants’ cross- 

motion suggests defendants cross-move to dismiss plaintifi’s claim by using the various writlen 

documents defendants attach as exhibits. (Kaufman Aff., dated December 12, 2006,lI 4). These 

exhibits are merely thc underlying documents of the parties’ cxclianges about the Terniination 

hgr-eenicnt and the stop payment transaction (e.g., cmails and Ictters betwccn Perelnian and 

11 

[* 12 ]



Friedman about thc Tennination Agreemeiit and Perelman’s Aflidavit, Stop Payment Request 

and lndeiiiiijty Agrccment for Lost, Stolen or Destroyed Official Check) that tlic court in section 

I(B) rejects as ajustjfication for M & T Bank’s stop payment. (See supra pp 9-10). Furtlicr, 

defendants had 110 involvement with the Tennination Agreement, so thesc documents arc 

irrclevant to this niolioii that addresses only dcfendants’ liability for the official bank chcck. 

Accordingly, the court denies that part of defendants’ cross-motion seeking dismissal on tlic 

basis of documentary evidence. 

3) Dismissal under CI’LR 32111aM4) 

Defendants cross-move to dismiss plaintiffs action against all defendants bccause there 

is a prior action pcnding that involves the same issucs and has overlappiiig parties. (Defcndants’ 

Meiiioraadu~ii, p I I ). CPLR 32 1 1 (a)(4) provides for dismissal on the ground that “thcre is 

another action pending between the saiiic parties for the same cause ol‘actioii in a court of any 

state or tlic United Slates; the courl need not dismiss upon this ground but may makc such order 

as justicc requircs.” Specifically, dismissal under CPLR 321 1 (a)(4) reyuircs a “substantial 

identity” oi‘the pai-ties and the relicf for the actions must be “lhe same or substanlially tlie sanic.” 

(White Light Prods., Iitc. 17 On The Scetze Prods., hic., 231 AD2d 90, 93-94 [lst  Dept 19971). 

Defeiidanls fail to satisfy thc criteria for dismissal pursuant to CPLR 321 1 (a)(4). First, 

the prior action, Gctic Kuz4tnaii Architect, PC’ rind Gene Kmdnian v T h  Grx1let-y at Clielseu. 

/LC, hidex No. 10 IS97/2005, that GKA and Kaufnlaii filed in Febmary 2005, does 1101 include 

M & T Bank, Manui‘acturers and Traders Trust Company and M & T Bank Corporation as 

defendants. The defendants in that action arc Perelman, Gallery, Gallery Dcvelopmenl Group, 

LLC, CJA Gallei-y, LLC, JN Gallcry, LLC, Jani Development, LLC, Jani Devclopiiicnt 11, LLC, 

12 

[* 13 ]



Coleson Managcment, LLC, Arrow Development Company, The Sedona Group, LLC, Scdona 

Development Group, LLC, Toni Cohurn, Stephcn E. McArdlc, JMA Auto Tech Corp., Freiiionl 

Invesliiieiit & Loan, Ultra Construction Associates, Inc., VJB Construction 559 W 23rd Strect 

L,LC, Peter Scalaniandre & Sons, Inc., Blueprint Plumbing LLC, North Amcrican Elcvator 

Industries, Inc. and Joseph Gcntile. Thus, the prior action is nul “between the same parties.” 

Sccond, lhe prior action docs not contain a claim Tor bank liability for stopping payment 

on the bank check. Thc claims in the prior action are forcclosure of a mechanic’s lien, breach of 

the Tcrmination Agreement, breach of the July 9, 2002 Agreement, fraud in Ihc inducement, 

uri.jiist enrichnienl, quantum meruit, account statcd, and declaratory judgment to pierce the 

corporate vcil. As a result, the prior action docs not contain “the sainc cause of action.” 

Accordingly, thc court denies that part of defendants’ cross-molioii to dismiss on the basis of 

prior action pending. 

B. liequest to Stay this Action or to Consolidate it with Another Action 

D e h d a n t  stales bccause “[b]otli actions involve coimnoii questions of law and fact . . . a 

stay or consolidation will avoid unnecessary duplication of trials, savc unnecessary costs and 

cxpcnses, and prcvent an injustice which would result from conflicting decisions based on the 

s m e  facts.” (Dcfendants’ Mcmoranduiii, p 4). 

Rccause [he court grants plaintiffs motion for summary judgment in lieu of complaint, 

the court need not coiisidcr defendants’ motion to consolidate this case with thc prior action 

pursuant to C‘PLR 602. Nor will the court stay this action. As the court explains in section 

II(A)(3) in the discussion ofCPLR 321 l(a)(4) (see sup-u pp 11-12), unlike this aclion, thc prior 

action does not involve any claims regarding hank liability and the dcfendants are coniplctcly 
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different. “A stay pending deterniination of another action should not be granted uiiless the other 

action presents coniplctc identity of parties, causes of action and relief souglit.” (Del- Vrrl Fin. 

Corp. v Fed. Ins. Co., 193 AD2d 544, 545 [ 1 st Dcpt 19931 [ interiial quotations omitted]). Thus, 

decisions in thc two actions will not produce inconsisleiit judgments. Accordingly, the court 

denies that part of defcndants’ cross-inotion to consolidate or stay plaintifi’s action. 

I l l .  Plaintiff‘s Reriuest for Interest, Attorneys’ Fees and Costs 

Thc court grants plaintiffs request for interest pursuant to CPLR 5001 (b) that states a 

plaintiff receives interest from the earliest possible date of dcfendant’s breach. Plaintiff suggests 

that this date is February 1 1, 2004, when plaintiff depositcd the chcck in its account. (Plaintiffs 

Mcnioraiiduni o l  Law in Support of Sumiiiary Judgmcnt in Ljcu of Complaint, p 15). Pursuant 

to CPLR 5001 and 5004, plaintiffrcceives the statutory rate of interest of ninc percent per 

annum. (Tuhoaclri I’ B m k  oJHahyLort, 95 Misc 2d 1000, 1004 [Suffolk Dist Ct 19781 [ in  grmtjng 

summary judgment in lieu of coinplaiiit in  hvor  of plaintiff on ai1 official bank chcck, plaintiff 

deservcs interest “from thc date of dishonor”]). Thc plaintiff thereforc receivcs interest from the 

datc of dishonor, Fcbruary 12, 2004, when Citihank infonned Kaufniaii that M & T Rank had 

stopped paynient. Because ncither an agreeincnt nor the UCC allows attorneys’ fees, the couit 

deiiies plaintiffs rcquest for attorneys’ fees but does award it costs. (SCC Murzhiittarz Imported 

Crrrs, 70 Misc 2d at 890 [granting intercst pursuant to CPLR 5001 and costs to p1aintXfi11 action 

for suinniary judgment when bank slopped payment 011 the teller’s check even though it knew the 

affidavit of lost check to he false]). 

CONCLUSION 

Accordingly, i t  is 
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ORDERED that plaintiffs iiiotioii for summaryjudglnent j i i  lieu of complaint pursuant to 

CPLR 321 3 is granled aiid the Clcrk of the Coui-& is dircctcd to enter judgnicnt in favor o l  

plaintiff and against defendants M & T Bank and Manufacturers and Tradcrs Trust Company in 

tlic amount of $62,078.00, with interest at a statutory rate of 9 ‘YO pcr aiinum from February 12, 

2004 unti I the date oi- entry of judgnient, as calculated by the Clcrk, logether with costs and 

disbursements, to bc taxcd by the Clerk upon submission of an appropriate hill of costs; and it  is 

further 

ORDERED that that part of plaintif‘rs motion for summary judgment in ljcu of complaint 

against M & T Rank Corporation and for atlorneys’ Cccs is denied; and it is further 

ORDERED that that part o1dehdants ’  cross-motion to dismiss as against M & T Bank 

Corporation is granted but that the cross-motion is otherwise dcnicd; and it is further 

OIIUBRED that thc Clerk is directcd to enter judg~ncnt accordingly. 

Daled: J U ~ Y  fi ’I - ~ -  , 2007 

ENTER 

J.S.C. 
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