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MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

FOR THE FOLLOWING REASON(S):

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: DEBRA A. JAMES PART 59

Justice

ELEANOR CAPOGROSS50, Index N 112291/06
naex NO.:

Plaintiff, ]
Motion Date: 03/27/07

Motion Seq. No.: 01

TTNA KANSNSG, Motion Cal. No.-
Defendant. . ' "

The following papers, numbered 1 to 3% read on this motion to dismiss.

gy 0Py, Lt
oy, Ep oS85 PAPERS NUMBERED
Do OF_ Wy &5
. . . . ¢ Q‘*;‘ ), & 00( L -
Notice of Motion -Affirmation -Exhit ? 0, o0 & _\6@:;’;-:{&:/0 o 1 -4
. o ) I;b"'? "m_‘q & c
Answering Affidavits - Exhibits %n 0/91'.‘.‘ﬁ‘159?)-{&$*§}¥ 20
N s, / _
Replying Affirmation - Exhibits B L e i%g%\ - 7 - 10
T
_ it L 00 g g,
Cross-Motion: OYes ™ No g O B ¥ CY
Wy Mo R0y Oy
Upon the foregoing papers, Nz

the court shall deny defendant’s motion to extend Her time
to move Lo dismiss as unnecessary. The court shall grant
defendant’s motion to dismiss the Complaint, deny her motion for
sanctions and grant her motion for an order cnjolning plaintiff
from bringing any further motions or iniltiating any future
actions withoul prior approval ol the Administrative Judge of the
court in which shc seeks relief.

Plaintiff and defendanl arc both attorneys who represenl
lhemselves in (his legal malpraclice action. In this action,
plaintiff alleges that defendant represented her on her medical

malpraclice lawsuit against Lhe Hospital for Special Surgery in
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connection wilh treatmenl she recelved as an admitted patient
Crom Janvary 6 to January 9, 2000. Both parlics agrec that on
Auagusl 27, 2003, the Civil Court (Kenney, J.) granted defendant
hospilal’s application Lo dismiss Lhat medical malpractice aclion
with prejudice, reasoning

“Plaintil T is in violation of three prior orders of this

Court dircecling heor Lo provide expert witness response

belore procecding further. Plaintill has not provided any

experl atfldavit or responsc establishing the merit of her
claim.  There 13 no evidence of any medical malpractice and
therc 1s no evidence of any injury or damage.”
such Order was liled wilh the clerk of the courl on August 28,
2003,

In her supporting aflirmation, defendant asscrts that her
characterization of the Complaint at bar as “perjurious” and
plaintil’s precipitous scrvice of such on defendant “just before
the Thanksgiving holiday, more than (wo monlhs atter the
complainl. was [iled” is borne oult by the court [ile.

Accordingly, the court takes Judicial notice of Fho court file

(Magid v Gabel, 25 ADRZ2d 649 [1% Dept 1966]) and determines that

the Summons and Complaint dated August 31, 2006 was [iled with
Lhe court clerk on Scptember 1, 2006. According Lo the affidavit
ol scrvice Ciled with the same clerk, plaintiff allegedly caused
such pleadings to be scovved on deotendant’s co-worker al
defendanl.’ s actual place of business on November '/, 2006; on
Novembor 8, 2006, she causcd a copy of such pleadings in an

envelope addresscd Lo defendant’s lasl known address to be placed
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in an officlal depository of the United States Postal Service.
Pursuant o CPLR § 308 (2), such service was complete when prool
0l scrvice thereol was [(Lled with the court ¢lerk, which
aecording Lo the court. (ile Look place on November 13, 2006.

Aso Lhe summons and complaint were scrved on defendant by
“sudlable ago and discretlion” scrvice [CPLR § 308(2)]1, service ol
defendant’s answer was due Lhirty days after completion of

gservice of thoe Complaint, 1.c., her answer was due on Deccmber

13, 2006 pursuanl Lo CPLR & 3012 ( <. According to her
altidavil of service, defendant scerved the motion to dismiss at
bar on plainlill on December 8§, 2006, having on that day in a
cnvelope on which was aflflfixed rogular first class postage, mailed
such papers. Her motion teo dismlss, theretfore, was not late, as
1T was served when mailed [ (CPTR Rule 2103 (b) (2)], rendering
unnecessary hoer motion to the extent that 1l seeks Lo exlend her
time fo move to dismiss,

Defendant’s ground for her melion to dismiss is Lhalb Lhe
tatute of limitations expired prior to plaintiftf’s commencement
ol her action for legal malpractice. Under CPLR § 214, plaintift
had Lhree years after her claim for legal malpractice accrued to
commence her action. There 15 no covidence in the record before

the courl Lhal delendant provided any legal services to defondanl
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after August 28, 2003, the date of [iling of the Order dismissing
her medical malpraclice complaint.

malpractice claim accrues ‘when all the facts
NECCSs S the cause of action have occurred and an
injured party can obtain reliet In court’ (Ackecrman v. Price
Waterhouse, 84 NY2d 535, 541 [19947). ...[T)his accrual time
i1s measurcd from the day an actlionable injury occurs, ‘even
10 the aggrieved party is Lhen ignorant of Lhe wrong or
injury’ (1d.)y”.

McCoy v Feinman, 99 NYZ2d 295 (2002) .,

Plaintill therelore had Lhree yecars atter her injury, i.c. Lhe
dismizzsal of the complaint, or until August 29, 2006, to commonce
her lTegal malpraclice action agalinst defendant. Instead, she
filed such process with the court clerk on September 1, 2006. As
the statute of limitations expired two days before such date,
plaintift’s Complaint for legal malpractice is untimely and
barred by Lho applicable statute of limitations.

With respect Lo defendant’s application for sanclions, the
courl denies such relief as unwarranted as the court docs not
find plaintifif’'s legal malpractice action completely without

merit in law pursuant Lo 22 NYCRR § 130-1.1. However, the court

" Defendant contends that based on her lelter daled November
24, 2002 to plaintift, shc no longer represented plaintiff as of
thal date. However, the courl finds that letler a nullity as
detendant failed Lo comply with CPLR 321 (b), which governs
applicalions or nolices that relicve or substilute counsel. Such
omission on Lhe parl. of the defendanl and a general review of the
papers submitled by each party on Lhe motion at bar demonslrates
Lhat bolh pavtics engagc in a ponderous approach fo litigation
and that neither has any sensce of the simplicily and elogance
that abiding by court rules and somotimes merely observing the
plain loglic of trial praclice provide.
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grants defendant’s motion for an injunction against plaintiff.
Courl records show that plaintiff caused at least fifteen aclions
to be commenced on her own behalf in state courts in New York
Clty during the five year period from 2002 through 2006. Al
lTeasl three ol Lhese actions (one commenced in New York Clly
ivil Court, i.c., the underlying medical malpractice action
relaled Lo bLhe case alt bar, and Lwo commenced in New York Slate
Supreme Court) involve her [our day slay al the Hospltal ftor
Special Surgery. lhe court records set forth the names and index
numbers L[or each such action. The only lawsult. which appecars to
have been meritorious is Lhe landlord tenant procecding she
brought in the New York City Civil Court in December 2002 againsl
defendant Kansas, who apparently was her tenant at onc time.
Several olhers were dismissed for lack of merit.

Furlher, according to correspondence dated December 30,
2003, scnt to the defendant, the Departmental Committee of the
Firsi Judicial Department, undertook a “careful investigation” of
a complaint plaintiff filed against her, and “atter rcview”
“determined to take no further action and closed the file on Lhis
matbor.,”

Moreover, plainltiff has challenged the lntegrity of alt least

three judges (including the undersigned), who have presided over

actions In which she was a party. Two such jurists have recused
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themsolves trom hearing any matters in which she 15 a party, the
most recant by Order enlered on tebruary b5, 2007.
rinally, by Order datoed January 10, 2003 (Bransten, J.) 1in

Capograsso v. llospital for Special Surgery (NY Co Supreme Courl

Trndey No. 112075%/02Y), the courl dismisscd plainiiff’s complaint
Lherein based upon the pendency of the same causce of acllon in
another courl..  Tn her decision, Lhe court slated further that
“Capogrosso narrowly cscapes sanctions this time but hopefully
will nonetheless learn Lhat she must follow courl orders and that
measures (sic) to avoid judicial decrees will not be
countenancaod. ”

Though a roview of the record shows thal plaintiff has
[lirted with placing her own license Lo practice law in Jeopardy,
of morc moment is her paltern of commencing frivolous and
repetilious actions. Based on a pattern of vexatious conduct and
repetitive litigation and proccedings brought by plainlilf (see

Sutherland v City of New York, 245 AD2d 210 [1"F Dept 1997] and

Tn re Wintcrs v _Could, 143 Misczd 44 [NY Co Supreme Court 1989]),

this courl grants a prolective order prohibiling plaintiff from
inilialing any further litigation as party plaintifl wilhout
prior approval ol Lhe Administrative Judge ol the court in which
she secks to bring a further motion or future action or of the
dezignee ol such judge, with the sole exception ol appealing the

herein QOrdor.
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hecordingly, it Ls

ORDERED thal the defendant’s motion to dismiss the complaint
in ils entirety is GRANTED, and 1L 1s further

ORDERED thal plaintift is hereby enjolned [rom inillating
any further litigation as parly plaintiff without prior approval
of the Administrative Judge of Lhe court in which sho sccks fo
bring & further motion or fulure action or of the degsignee of
such judge, with the sole excepllon of appcaling the instant
Order, and 1L 1s [urlher

ORDERED and ADJUDGED Lhat the Clerk shall enler a judgment
accordingly.

This 12 the decision and order of the court.

Dated: July 5, 2007 ENTRR:

DEBRA A. JAMEYS-C-
J 8.

UNFILED JUD T

nle judgment has not been entered by the County Clerk
&nd notice of emtry cannot be served based hereon. To
obtain entry, coursel or o representative must
a::;’)é;ur in person at the .__,:nent Clork's Desk (Room




