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MATTER OF WTLLTAM LANDBERG and 
LOUTSE CRANDALL, 

Petitioners, 

- ag a i 11 s t - 

NAI'IONAL ENTEl'WPJSES, INC., MERCURY 
CREDIT CORP., and SlJFFOLK COUNTY 
NATIONAL RANK, 
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PROCEEDlNG ONE 
lndex Number 103 104/200h 
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Mol. Seq. No. 002 
Gal. No. - 58 

-X 
NATIONAL ENTERPRTSES TNC., 

Pcti ti oncr, 

-agai 11s t- 

MERCURY CREDTT CORP. and SUFFOLK 
COUN'T'Y NA'I IONAL BANK, WEST END 
FTNANC'IAL ADVISORS LLC, and DR. LOUISE 
CRANDEL, 

Rcspo iid en t s . 

PKOCKEDING TWO 
lndex Nuinber 10471 0/2006 
Submission natc 411 7/07 

Cal. No. - 71 
Mot. Seq. No. 002 

DEC'ISTON Sr ORDER 

PAUL GEORGE PEINMAN, J.: 

These are two related special proceedings. In Proceeding One, petitioners, William 

Landberg and Louise Craiidall, niovc to seal tlic rccord in the underlying special proceeding 

pursuant to 22 NYCRR 21 6.1. 111 Procccdiiig Two, rcspoiideiits, West End Financial Advisors 
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LLC md Dr. Louisc Craiidall siiiiilal-ly iiiove to seal the court record j i i  tlic iitiderlyng spccial 

proceeding. Both motions arc unopposed. Nevertheless, for the rcasons stated below, tlic 

motions are denied. 

These special proceedings were instigated by a Petition to Compel (Procccding One) and 

a Petilion to Quash (Proceeding Two) and iiivolvc a dispute over the ciifbrcenient of a judgtiiciit 

issued in 1991 against Tmdbcrg. During the dispute, National Enterprises, Inc., attempted to 

“iiivolvc third parlies” with whom Landberg does business. Some of these pai-tics iricliided an 

investment firm with which Jmdbcrg is associatcd, bankers for that lim and the firm’s clients 

(Affidavit of Stephen P. Yoitrigel+ j i i  Support of Motion to Scal [hereinafter Youngcr Affidavit] 11 

2). According to the aflidavit of the attorncy for petitioners in Proceeding One, the papers i n  tlic 

court filc of thesc special proceedings contain banking and transactional records as wcll as 

records orprivaic busincss dcaliiigs between Landberg and various tliird parties and that both 

proceedings liavc bccii “scttled” aiid “resolved in full” and the partics have “agreed” that tlic 

record should be sealed (Younger Alfidavit 7 3, 4). 

Petitioners and rcspondents argue that good cause exists for sealing the record in this case 

because the privatc interests in support of protecting tlic coiifidentiality of thc papcrs on file 

outweighs the interest o r  the public. T i i  support of this proposition, tlic iiiovants claiiii that tlic 

papers at issue contain confideiilial records ofprivatc business dealings, finaiicings, and 

transactions belween 1,andher-g and various third parties. Movarils refer to I h ~ w m  1’ White & 

Cbse, 1 84 AD2d 246, 247 ( 1 st Dept. 1992), where the motion to scal tlic court record was 

granted because the disclosure ofthe record of accounting against the defendant law h i 1  was not 

necessary “to facilitate puhlic discussion ofpolicy issues . . . such as the haiicii ig and 
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nianagcnient of law fii-ins.” 

Sccond, tlic niovmts contend that the “airing o r  accusatioiis that are anonymous, 

unvcrified, and to a dcgrcc of doubtful veracity” is a legitiniatc ground for sealing court records 

(Ihiterf  States v Anzoclco, 71 F3d 1044, 1048 [2d Cir. 19951). They allege that groundless, 

unproven accusations of fraud have becn niadc against petitioners and that since these maltci-s go 

to thc corc of Imdbcrg’s profkssioii, public access to these records would tarnish his credibility 

and business standing aiid be detrimental to his clients (Petitioners’ Memorandum of Law in 

Support of Motion to Seal [hereinafter Memorandum] p3,yI 2). Movants rely on Anuripvrzozis v 

Commissioner oJ‘IIcnlth, which held that there was good cause to seal the file of a physician’s 

Articlc 78 procccding whcr-e charges had iiot yet gone lo hearing aiid had not yet been 

sitbstantjated (7 M i x  3d 627, 634 [2005] revd on other growzrls 21 AD3d 841 11 sl13ept. ZOOS]). 

Movants also note that Matter of Crczin C‘onzmunicntiorzs v Hughex has held that “[tlhe common- 

law right to inspect and copy judicial records is not absoliite, particularly whcrc such records are 

a source olbusiness inlomation which might hanil a litigant’s coinpctitive standing . . .” ( 135 

AD2d 35 1 [ I st Dept. 1 9871). 

l’liircl, movanls claim that sealing is wamanted because partics iiot involved in the 

underlying judgnicnt or its cnforcciiicnt such as Dr. Crandall, West End and its clients hnvc no 

stake in the settled disputc and so tlicir privacy intcrcsts should he protected fr-om these papers 

that seek to drag them into the matter. Movanls cite Weinstein v Rarrzett, (NYL.J, Mar. 24, 1 c)9S, 

at 29, col 2 [Sup Ct, 1 st ncpt.,  Frieclniaii, J.1) and Grffin v ScLidder, S ~ ~ V L ~ F I . S  tt c7furk, Inc., 

(NYI,J, June 28, 1991, at 22, col 3 [Sup Ct, 1st Dcpt., Racr, J.1) i i i  support of this pi-oposition. 111 

Weinstein, the Court noted in passing, that sealing courl records may be aplmpriate in 
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mafrimoiiial actions involvjng iritimatc affairs of‘a third party to tlic proceeding; and the Court 111 

Griffin, ordered the cowt files sealed wherc the complaint coiitained inrorniation coiiccrning the 

finances 01’ non-parties. 

Finally, the moviiig parties argue that there is no countervailiiig public iiitcrest in the 

matter strong enough to outwcigh the privacy of. tlic par-lies involved becausc there is 110 pub1 ic 

iiitcrest in having falsc, baseless allegations i n  the public record since the niatler is purely private 

and has been fully settled aiid rssolvcd. According to tlic iiiovaiits, any public intcicst in t l ~  

matter is oiily nijiiinial and does not outweigh the petitioners’ interest in  maintaining an 

uiiblem ished reputation, 

Thcre exisls a broad Constitutional presumption arising J’To171 the First and Sixth 

Aineiidiiients, as applicd to the Slates by tlic Fourteenth Amcndment, that the public i s  ciititled to 

access to court proceedings and judicial records (Dnnco Labs., Ltc.. v Cherriircil Works cf Gedeon 

Richter, L td ,  274 h D 2 d  1 [ I  st Dept. ZOOO]). This presumption of openness regarding court 

records is also a finnly gromidcd common law principle (Mcitteu qfBrowmhne, 191 AD2d 107 

J 1 st Dcpt. 19031). “Generally, this Court has been reluctant to allow the sealing of cowl records 

even where both sidcs to the litigation have asked for such sealing . . . . Conscqucntly, a court is 

always required to malcc an independent deterniinatioii of good causc before it may request ;i 

grant for sealing” (Gryphon Domestic VI, LLCv APP Ititern. Fin. Co., 13. V., 28 AD3d 322, 324 

[ 1 st Dcpt. 20061). 

The 1Jnifonn Rules for the New York State Trial Courts provide that “[clxcepl wheie 

otherwise provided by statutc or rule,” court records shall not be sealcd “except upon a wrillen 

finding of good cause, which shrill specify the grouiids thereor’ (22 NYC‘IU?. 21 6.1 [a]). ‘The rule 
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iiirthcr provides that “[i]ii deteniiiiiiiig whether good cause has been shown, the court shall 

considcr the interests of the public as well as of the parlies.” Ln order to demonstrate that good 

cause exists to scal court records, as required to ovcrcoiiic this presumption of openness, the 

moving party must establish that compelling circuinstanccs cxist to justify secrecy (Doc 17 New 

York Univ., 6 Misc 3d 866, 874-75 [Sup Ct, NY Cnuiity 20041). Although the following list is 

riot exhaustive, “good cause” has 13ccii found to reiider sealing appropriate in cases involving 

trade secrets, closely held business secrets, cotilic-le~ices that if disclosed, will give a competitor 

an micarned advantage, scandalous libels or slanders, aiid matrimonial litigation where onc side 

threatens to reveal liumilialing details olmarital intiiiiacies (Grifiin v Scuddcr, Stevens & Clark, 

Inc., NYLJ, June 28, 1991, at 22, col 3 [Sup Ct, lsl Dept., Baer, I.]). 

In Dnwson, the court ordcred sealing due to lhe private nature of the financial records 

irivolvcd. The Court found that the interest i n  kccpiiig confidential the record of accounting 

against the defendant law h i  was significant enough to outweigli the public interest in such 

information (Llawson, 184 An2d at 246). I n  the case at bar, howcvcr, movants do riot specify the 

reason that makes i t  vital that these rccords remain confidential. For example, the niovmts nialte 

no iiidication that there are trade secrels, business sccrcts, financial infoiiiiatioii that woirld 

unPairly benefit their business competitors, or any other reasons supportiiig confidentiality of the 

record. The moving parties rcfcr only to papers relating to “mattcrs such as financings and 

transaclions” (Mernoraiidum p l  11 3). This Court is unable to determine the nature a r the  

iiiIbnnatioii involvcd from such vague terminology and t h e r e h c  may not seal the recol-d (311 this 

basis. The piiblic has a nghl to access corporatc financial infonnation uiiless tlie movant can 

provide a legitimate basis for nondisclosure. Here, where Laiidbcrg is the manager ol’a11 
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iiivestnient management coiiipaiiy, the infoiiiiation involved may be relevant “to Ihcil~tate pubhc 

discussion ol‘policy issues” (id. at 247) regarding investment and thcrefore should he accessiblc 

lo the public. Movanls havc not presented aiiy evidencc that justify the privatc necd for secrecy 

of thc record and thus liavc not overcome the presuiiiption oP openness. 

The parties’ argument that unverified and false allegations in the p:ipel-s warrant sealing 

is also unavailing. ‘rhcy rely on Anorzyrrzozc.~ v Conzmissronw OfHedtl1, which held that thcre 

was good caiisc to scal thc file of a physician’s Article 78 proceeding wher-c charges had not yel 

gone to hcaring and had not yct been substantiated (7 Misc 3d at 627). FJowever, applicablc in 

that case was Puhlic ITealtli Law 6 230 (9), which provided that pending disciplinary proceedings 

against a licensed physician not bc open to the public and that terminated proceedings resolved in 

favor of the physician rcniain confidential. Jf the charges were substantiated the statute requirccl 

the matter be made public. Sealing in that case protccted the iniercsts of thc liccnsed physician 

while at Ihc same limc there was no violation or  the presumption o r  opeiiness because oncc the 

proceeding was complete, tlic record would rcmain sealcd only j f the physician triumphcd. The 

Court rioted that in  enacting this statutc, the legislaturc saw a iiced to protect licensed medical 

professionals from unproven allegations of miscoiiduct, though it did not do so at the expense 01’ 

thc pttblic, but rather establislied a balaiice hctwecii public and privatc inlcrests. I n  the case 

before this Court Iiowcver, niova~its have not pointed to any statutes iiiandatiiig that the court 

rccord in cases such as this one be sealed nor have thcy shown that their private iiiterests arc so 

compelling that the intcrests of the public should be ignored. 

Courts arc sensitive to the fact that false or embarrassing clain~s “inay have I-reeii insertcd 

into court docuinents for the sole purposc ol‘cxtracting ;i settleiiicnt of tlic action” (Fcflrr 1.1 
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Gootikind, Wechslci~, Lcrbatori & Ruclo~,  152 Misc 2d 8 1 2, 8 15 [Sup Ct, NY County 199 1 I ) .  

Evcii in the absence 01 a statute expressly providing, i t  may bc appropriate to seal court records 

when the airing of unverified accusations are involved (IJizited StatLs v Aritoclen, 71 F3d at 1044). 

However, inovalits have not sliowii that the allegations against them in this casc are in fact 

groundless. Atloineys liavc an obligation to bc truthful and as accurate as possible and must 

verify their staternciits. Frivolous claims are subjecl to sanctions. Morcovcr, tlioug11 a clienl may 

lie to ail attorney, all partxcs also have an obligatioii to tell the truth to the best of their hnowlcdgc 

and set it forth in a swoiii affidavit. Unless proven otherwise, tlie Courl must prcsunie that any 

written claims made by an attorney as a11 oftTcer of [he court are made in good faith arid are not 

baseless. Here, inovalits have submitted no such proof aiid so the record inay not be sealed on 

this basis. 

The inovalits also argue that there arc business secrets that must be removed from puhlic 

access. In Criiiri, tlic Court found il proper to seal the record in light of the trade secrets that 

were involved in the litigation lioldiiig that court records may be sealed wlicrc they are a “source 

oPbusincss infonnatioii that might hurt a litigant’s compctitive standing” ( ( ’ t ~ 7 ~ 1 ,  135 AD2d at 

351). The Court further held that “the detcrniination of whether access to such records is 

appropriate is best lctt to tlie solind discretion of the trial court, a discretion to bc exercised in 

light oP the rclevanl fdcts aiid circumstances of the particular case” (id.), Movants have prcscntcd 

no evidence that tlic records at issire are a soiircc of information that would 1ia111i Landberg’s 

business. The insistence that tlic parties have settled and resolved the dispute is not evidence that 

the allegatioiis wcrc unsubstantiated. Nor does the speculation that Landberg’s busiiiess intcrcsts 

will be haniied wan-aiit sealing. “Conclusoiy asscrtions of h a m  do not suffice . . . . Such a 
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generalized preki-ence i‘or confidentiality is not ciiougli. Nor is the dcsire of a coiyoration lo 

protect its reputation, stature or image” (&@H 1’ Scuddw, Stevcr~r & C:’lrsrk, Itic., NYLJ, June 28, 

1991, at 22, col 3 [Sup Ct, 1 st Dept., Baer, J.]). 

The [act that inovants niay experience prejudicc as a result ofthis matter is insufficient lo 

oulwcigli the public interest in  the iiiatter. Thus, in Lzqmkis 1) Sullivnn, it was licld that pre,j d i c e  

to the rcmaining law firm partiicrs’ rcputations caused by a resigning partner’s allegalions of 

uiictliical and cririiinal conduct did not outwcigh tllc clear pub1 ic inlerest in such allcg d 1. Ions, so 

as to warrant scaling the record (290 AD2cl 393 [Ist  Dept 2002]>. hidccd, niosl litigants, 

especially husincsses, woiild prefer that tlicir lcgal affairs be kept private. However, in order to 

protect iiivcstors from fraiid and uiiethical husi iicss practices, they must be infoi-iiied. The 

invcsting public has a right to know of any alleged wrongdoing by iiiveslriierit [inns, even if that 

wrongdoing is unfounded, given lhat investing iiioiicy requires as iiiucli information as possible. 

Private acccss to court records in such cascs is m e  way to protect t h i s  interest. 

Courts may be willing to seal records when allegations o f  wrongdoing are made against 

non-partics to the action. Movants rely oii Wei~~stcitz v Bnrnett, which involved a matrimonial 

action where the sealing requcst was denied and tlie court only noled iii dicta that sealing was 

more likely i1 in1onnatioii inipinging on the privacy of the plainti1l’s former husband was 

involved (NYLJ, Mar. 24, 1995, at 29, col 2 [Sup Ct, 1st Dept., Friedman, I.]>. Movants also 

cite Griffin, .. in which tlic court files were sealed wherc tlic complaint contaiiicd infomiation 

concerning the fiiianccs of iioii-parties ( G r f j n  v Sczidlcr, Stcv~rz~s CB Clark, I&., NYLJ, June 28, 

1991, at 22, col 3 [Sup Ct, 1st Dept., Bael-, J.]). However, in that casc, the files coiitaincd private 

infomiation about tlie finances and wealth 01 shareholders and their privatcly held corporatioii, 
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and tlic company had ;I tradi tion of keeping confideiitial the number of shnrcs held by par-lners 

and their compcnsatioii. Here, movants have merely iiiade coricliisory stateinciits tliat allege the 

violation of privacy of non-parties to this actioii yet liavc suhniitted no evldcncc suggesting any 

compelling justificatioii for rcstrictjng the public’s access to courl ciocunients. Once again, the 

failure to specily the importaiicc of tlie confidentiality o r  the transactions involved and any hann 

that would result to any parly from the public knowledgc of such transactions is the deficiency 111 

this inotion, 

Finally, although it i s  tiuc tliat “only legitimate public coiiccrn, as opposed to nicrc 

curiosity” ( C r u i ~ ,  135 AD2d at 352) will counterbalance slroiig private interests in f‘avor- of 

sealing, this Court docs not find aiiy private interests in this casc strong enough to outwcigh tlie 

public intcrcst. “The mere fact that there may be little legitimatc public interest iri tlic particular 

litigation does not constitute good causc, for otlicnvise the presumption of openness woiki  bc 

promptly converled into its opposite” (GrlfJiu v Scxdrier, Stevens & Clnrk, h r , ,  NYLJ,  Iiine 28, 

1991. at 22, col 3 I Sup Ct, 1 st Dept., Baer, 1.1). Confidtwticilzly is [lie exceptron and tlic niovanls 

liavc not shown that “public access to the documents will likcly resdt in h a m  to a conipelling 

intcrcst of the movant and that no alternative to sealing can adequately protect tlic tlircatened 

interest” (Munckski v GirhLilli Group Capital l’rrrtrters, - NYS2d - , 2007 NY Slip Op 02904 

[2d Dept, April 3, 20071). The public has an inlerest in iiivestmcnt fraud and the light to know if 

allegations or this sort are being made against thc manager of an investment iiianagement 

company, whether they arc tnic or false. Movants state that the disputc has bcen qiiietly and 

privately settled and resolved aiid that thc partics have agreed to seal thc rccord, b L i t  have not 

submitted a stipulatioii ofscttlci-ncrit as part of these papers. In any cvcnt, sealing is a decision 
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for the Court, regal-dless of the wishes of the pal-ty. Parties agreciiig to seal the I-ecorcl 

presumably oiily take their own interests into consideratioil and do not consider the iiitcrcsts of 

the piihlic. ‘Phe Court, thcrcforc, must dccide this issue with the interests of tlic piiblic in mind. 

The iiiovants have riot demonstrated that any private interests in sealing tlic court record in this 

casc outweigh tlic interests oi’thc public riglit to access court documents 

Finally, [he Court observes that if a less drastic remedy than wliolcsale sealing of the 

record can achicvc the pL1lyCJltcd g J d s  o f  a party sccking sealing, i.e., the sealing of-oiily ccitain 

exhibits or aIfidavits, then the Court shoiild only grant sirch a partial scaling. If the parties seek 

rcncwal of this application in ordcr to satisfy tlic criteria identified by the Court, thcy sliould also 

explain why partial sealing is inadequate. Accordingly, it is 

ORDERED that the motion by Williaiii Landberg and Dr. Louise Crandall to seal the 

record in Proceeding One is denied 011 de.fault; arid i t  is further 

ORDERED that the motion by West End Financial Advisors LLC and. Dr. J,ouisc 

Crandall to seal the record in Proceeding Two is denied on default. 

This constitutes the decision arid order of the court. 

Dated: July 6, 2007 
New York, New York d J . S‘. C. 
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