
L. Charney 1410 Broadway, LLC v Tawil
2007 NY Slip Op 32062(U)

July 6, 2007
Supreme Court, New York County

Docket Number: 0104732/2006
Judge: Rolando T. Acosta

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SCANNED ON 711212007 

cn 
2 
0 cn 
4 
W 
K 
CI] 

1 

g z  
- 3  F 
m o  

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

W O O  T. ACOSTA PRESENT: PART 61 
Index Number : 104732/2006 I 
L-CHARNEY 1410 BROADWAY LLC. / INDEXNO. 

VS 

TAWIL, MARC 
Sequence Number : 001 

SUMMARY JUDGMENT 

MOTION DATE ~ 

MOTION SEQ. NO. 

MOTION CAL. NO. 

The tollowing papers, numDerea I to were rea0 on rnis motion tolfor 

PAPERS NUMBERED 

Notice of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits 

Replying Affidavits 

MOTION IS DECIDED IN ACCORDANCE 
W\TH THE ATTACHED MEMORANDUM DECISION. 

Dated: 

Check one: ._ FINAL DISPOSITION 

Check if appropriate: !1 DO NOT POST 

s. c. R O U N D 0  T. ACOSTldi 
-3 NON-FINAL DlSP&?lON 
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SUPREME COURI’ OF TIIE STATE OF NEW YORK 
coww OF NEW YORK: PART 61 

L,. Chai-ney 1410 Broadway, LLC, DECISION/JUDGMENT 

Plaintiff, Index No. 104732/06 

- against - Seq. No. 1 

Mark Tawil, Jack Taw Present: 
MJT hipoi-ts Corp., Em 
ABC Corporation and olando T. Acosta 

preme Court Justice 

- 

The followiiig documents were considered in reviewing plaintiffs motion for partial 
summaryjudgnicnt on its fii-st cause of action for breach of contract against all defendants 
or in thc alternative striking defendants’ answcr pursuant to CPLR 3 126, and defendants’ 
motion for summary judgment dismissing thc complaint or in the alternative, compelling 
plaintiff to provide dcfendaiits a vcrified bill of particulars, a responsc to defendants’ 
suppleiiicntal document demand, and coinpclling plaintiff‘s principal to appear for 
deposition: 

Papers Numburcd 

Notice of Motion, Affidavit and Affirmation 1 (Exhibits A-H; A-R) 

Notice of Cross-Motion, Affirmation, Affidavits S: 
Mcmorandum of Law 2 (Exhibits A-Q) 

Plaintiffs Affidavit & Affirrtiations in Opposition 
to Defendants’ Cross-Motion 3 

BackEround 

Plaintiff is thc landlord and owner of a coininercial office building locatcd at 1410 
Broadway in New York County. On April 19, 2001, Embec Accessories Inc (“Embee”) 
leased unit 1701 for a pcriod of eight years from Septcinber 1,2001 to August 31,2009. It 
is iindispirtcd that Embee vacated the prcmises on March 3 1,2006 and that thc lease providcd 
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for accelerated rent in the event of a breach. See Pastcr Affirniation, Exhibit A, 7 70 of the 
Icasc. According to plaintiff, i t  has re-let the unit as of June 1,2007, and the vacant period 
was from April 1,  2006 to June 1 ,  2007. Accordingly, plaintiff is sccking partial summary 
judgment 011 its first causes of action (breach of contract) in the amount of $412,588.58, plus 
attorney’s fees to be determined at a later date. Plaintiff’s claims for attorncy’s fccs is based 
on Articlc 1 S of the lease. 

Jnasmuch as Embce is essentially bankrupt, the real issue in this case is whethcr the 
other named defendants are liablc for Embee’s breach. Defendants Marc Tawil and William 
Robinson executed lirnitcd personal guarantees on behal f of Embee. By the express language 
of the limited guarantees, their liability as guarantors existed only until Embec vacated thc 
premises, see Defendants’ Exhibit C, and thcre is no claim that Embee breached thc leasc 
prior to vacating the premises. 

A niorc difficult situation is prescntcd with defendants Marc Tawil, William 
Robinson, and Jack Tawil, not as personal guarantors but as principals responsible for 
Embec’s dcbt, and MJT Imports c‘orp. (“MJT”). MJT is owned by defendants Marc Tawil 
and Jack Tawil, and Einbee is owned by Marc Tawil and William Robinson. According to 
plaintiff, Jack Tawil has also represented himself as a controlling person of Embee. Bath 
Enibce and MJT shared the saiiic address, phone number and number of employees. 
According to plaintiff, MJT and Enibee operated as a single entity as part of a scheme to 
defraud plaintiff in an attetnpt to prevent MJT from being liable for Embees’ obligations 
under the leasc. In addition to submitting financial documents which according to plaintiff‘ 
sitppoi-t its claim, it noted that Embee stated in an emergency contact sheet that MJT was the 
“d/b/a” of Embee. SCc Block Affidavit, Exhibit B. 

Dcfcndants dispute this claim, and argue that MJT was Ernbees’ sub-tcnant, and that 
plaintiffwas aware ofthis from the inccption of the lease. They also arguc that Jack Tawil, 
Marc’s 73-year-old father, is mercly a silent partner with his son and had nothing to do with 
the signing of the lease. 

In addition to asserting a breach of contract claim, plaintiff raised five additional 
causes of action: fraud in the indiicement (sccond); a declaration that Enibee and MJT arc 
one corporate cntity and that plaintiff be allowed to pierce the corporate veil (third); a 
judgment rcscinding the leasc and re-stating it with MJT as the tenant on the lease and a 
declaration that MJ1’ is jointly and severally liable [or the obligations ofthe tenant under the 
lease (fourth); anticipatory rcpudiation (fifth); and, fraudulent misrepresentation (sixth). 

Although some papcr discovery has taken place, there is still outstanding discovery 
request and no depositions have been taken. 
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Analysis 

Plaintiffs motion for partial summary judgment onTts first cause of action for breach 
of contract is granted against Embce only. Indccd, defendants do iiot dispute that Emnbee is 
liable for the breach. With rcspect to the other defendants, given that discovery is 
incomplete, CPLR 3212(r), thcrc are simply too many issues of fact for this Court to grant 
suninmy relief at this juncture in the litigation. 

Although Marc TawiI and William Robinsoii are not liable pursuant to the limited 
guarantecs, see White Rose Food v Saleh, 99 NY2d 589 (2003)(a guaranty is interpreted in 
the strictest manner), they inny nonetheless be liable in the event that plaintiff succeeds in 
piercing the corporate veil. l&G Lexington LLC v. Avers Serota Association, 40 A.D.3d 278 
( lCt Depl. 2007); 29/35 Rcalty Associates v. 35"' Strcet New York Yarn Center, 181 A.D.2d 
540 (lst Dept. 1992); 888 71h Avenue Associates v. Allen COT., 172 A.D.2d 445 (1" Dept. 
1991). 

Defendants' cross motion for sunmary judgment dismissing the complaint is granted 
solely to the extent of dismissing the second and sixth causes of action alleging fraudulent 
inducement and fraudulcnt misreprcsentation, respectively. First Bank of America v. Motor 
car fund in^^ Iiic., 257 A.D.287 (lSt Dept. 1999)(A fraud claim should be dismissed as 
redundant whcn it merelyrestates a breach of contract claim, Le., whcn the only fraud allcgcd 
is that the defendant was not sinccre when it promised to perforni under the contract (Gordon 
v. Din0 De Laurentiis Cop., 141 A.D.2d 435,436 [ 1st Dept. 19881). By contrast, a cause of 
action for fraud may bc maintained wherc a plaintiff pleads a brcach of duty scparate from, 
or in addition to, a breach of the contract (Non-Linear Trading Co. v. Braddis Assocs., Inc., 
243 A.D.2d 107 [l" Depl. 19981)). Here, plaintiffs causes of action sounding in Craud is 
premised on its allegations that defendants werc not sincere when they entered into the lease. 
As such, they must be dismissed. 

That poi-tion of plaintirf s motion which seeks relicf pursuant to CPLK 3126 and 
defendants' request pursuant to CPLR 31 24 are granted solely to the extent of ordering a 
Preliniinaiy Conference. Accordingly, based on the foregoing, it is hereby 

ADJUDGED that plaintiffs motion for partial summary judgment pursuant to its first 
cause of action (breach ofcontract) is granted against Embee Accessories, Inc, in the amount 
of $412,588.58; and it is fiirther 

ORDERED that defendants' cross-motion for summary judgniciit dismissing the 
complaint is granted solely to the extent of dismissing the second (fraudulent inducement) 
aiid sixth (fraudulent misreprcsentation) causcs of action; aiid it is further 
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OWEKED that the Court will conduct an attorneys fces hcaring on the first cause of 
actioii aftcr the ti-ial on the remainder of the action has becn coniplcted. 

This coiistitutcs the Decision, Judgement and Ordcr of thc Court. A final judgment 
will be settled aftcr ti-ial. 

/ SO ORDERED 

Dated: July 6, 2007 

J.S.C. 

Dawell L. Paster, Esq. 
Law Office or Leon H. Chamley 
1441 Broadway, 31'' Floor 
Ncw York, NY 1001 8 
Attorneys €or Plaintiff 

Kenneth M. Lieblich, Esq. 
Mishaan Dayori bz Licblicli 
1370 Broadway, Suite 802 
Ncw York, NY 100 18 
Attorneys for Defendants 
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