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For n .Iiitlgineril pursuaiil to Articlc 78 outlie Civil 
Practice Law and Rules, 

- against - 

Index N umbcr 10479x/3005 
Subniissioii Datc April 1 1 ,  2007 
Mol. Scq. No. 0()2 

1 0 Mot,  CM. No. I 

Papers consider,cd in revicw or th is  molioti to restorc und clctci-minc: 

I'a pel's Numbered 
Noticc 01' Pctiiiori, Affidavits ....................... ....I 
Noticc of Motion to Rt.s(orc and Attachilicnts . 2 
Vcriliecl Answer, Mcnio o f  I,aw ......................... Z,R 
Polilionci-'s Memo of  I.,nw ................................. 4 

scq. 00 I 
Seq. 002 

PAIJI, GEORGE FEJNMAN, J.': 

In this Article 78 proceeding, pctitioiier seclcs to rcslore the petition to thc calenrlar ; 1 1 1 d  L l p o 1 1  

restoral, for ai1 order annu l  ling and 1-cscindiiig tlie rlctenniiialioti of I-cspondciits, pu r s~ ia~ i t  10 C'PLli 

7803(3). For h e  reasons whicli follow, the unopposed motion to restore is gi.antcr1, aiid aflei 

l h c  court gralefully acknowledges tlic assistance of siiliiriiei- Judicrnl Intcrn Aclnm I 

Mart i 11 . 
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coiisiclcmtion ol‘tlic peiitioii 011 its merits, ~ h t :  pctilioii is graiiied to h e  exleiit that  it is r-cmaiided 

back t o  the Roard o f  Trustees and the Medical Hoard for furtlicr consiclei-atioii in acc,ordaricc with 

this dccisioii. 

JIACKCROUND 

Petitioner was a iinili7riiied nicmber of lhe New York City P‘olice nel:,a~tment, wlio was 

relii-cd frcm service in 2004 ;is a result of a dctcriuiiiation that slic w ; : ~  “mentally tlisalilcd h i 1 1  

pt:rfimiiing l l i c  f i i l l  diities cil.;~ police ofl-~mr,” ( R c p .  Mcmn o f  Lawj 1). 2). Slic liriii2,s (his pelitinn 

to clzallengc that dccision. Petitioner’s condition was first I~rought lo the attenlion oftl-ic NYPD in 

Deccmber 24, 2001 when petitioner was relkr-id by a Lieutenant with the 24”’ Prccinct lo tlic 

Psychological Evalualiori IUnit o f  the N Y  PD (PEU). On iliat datc,, ;i psychologist with the PEU, Ih. 

Maiicini, iiitervicwed tlic petitioner and fo~iiid that she was “expcrieiiciiig a psycliosis p~ossihly 

associated with a bipolat- disorder-.” (Ver-. hns .  Exhibit 1 ,  p ,  2). I l r .  Maiicini coiiiniitted licr (o 

I-lolliswood I-lospital for psyychia.tric evaluation. M c r  heirig discliargcd fiom thc hospital tlirce days 

latcr, pctitioiier rcni:iiricd c111 psychological sick Icave. At petitioner’s request lo L k .  Maiicini oil 

.Iaiiuar-y 7, 2002, she was lakcii oKofsicl; stalus and clcared Jior restricted duty work. (Vcr.  h i s .  

Exhibit 1 ,  13.3). However, on I;’clirLiary IS, 2002, pctilioncr ivm ag;iin referred lo nr-. Maiicini b y  a 

Lieutenant of [he Manhattan Court Scclion who rcportcd lo nr. Mancini that pcliiionei- was “l~ot 

liinctioning at work.” (Vel-. hns .  Exhibit 1 ,  13.3). A h -  interviewing the petitioiier, Dr. Mnncini 

again placed her on psychological sick lenvc and i-cquestcd hcr 10 providc a riotc from a psyc1iia.trist 

in order to r-ctum to wor-lc. DI-. Maricjiii inter-vicwed t l ic petitioner a fill-tlicr six times t,elwccn 

Vcbniary 26, 2002 uncl dune 25, 2003. As a r-csult ol’thesc interviews, nr. Mancirii concliidecl Ihal 

the pctitioner suIlrcd froin a “scvcre and pervasive psychological dist~irlxiiicc” m r l  that she is 
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“psychologically iiiisuitahlr: for fill1 duty police \vorlc with the use o f  fii-caii~1s.” (Ver, Ails. fixhibit 1 ,  

p . S , 6 ) .  He then sulm i t t ed 11 i s rcc0111111 elid nli cj t I that she bc ret i red fi.oni t lie Dcp art 111 cut. 

Fo 11 ow iii g D r. Mail c i r i i  ’ s Gild i 11 gs , D r. A I- 1 hi r K 11 m-r, d i rcclor of 1’ E I J, rev i cw cd 1 11 c c o m p I c t c 

file ofpctilioiier a ~ i d  iiitcrvicwed her on Novemhcr 1-7, 2003. (Vel-. Am. Exhibit 3). He I‘ound Ihat 

pelitioner “did  1101 present gmss bipolar syiiploms diiriiig the iiitcrvicw, hut llcr dcfcnse oI‘lier p i r s t  

bchavior was certainly not convincing, and thcre is cviclcncc of rcsicliral psycho[~athoIc~~y.” (VU. 

A m ,  Exhihit 3, 13.3). Pr. Knnrr pointed oiiI that Iic: “did not helicve that [petiti(o~i~r] is now fr-cc 

from syiiiploiiis or  hipolar disorder” m c l  coiicun-ed with nr.  Maiicini’s ~-econ-iiiiencI~~tioii tlial sllc be 

relircd Lrom the NYPD. (Ver. hiis. Exhibit 3, 13.3). 

Thereafter-, oii November 1 8, 2003, tlie Police Conimissioiier submitted m i  application for 

Ordiriary Disability Iktiremcnt CYI belialf of petitioncr, due 10 n psychiatric condilim. On April 30, 

2004, the Medical .Hoard of the Police Pcnsion Fuiid, Arlicle IJ cxamincd the petitiorlcr. Pclitioner’s 

attorney had requcslerl by a faxcd letter sciit that day that thc lienring be poslpoiiccl in  order to alluw 

her doctor respoiisible fbr hci- psychiatric care, T.cnrlarl Hclolc, M.D., to appear at the licai-iiig, and 

acknowlcdged that undcr [hc r~ilcs tlic doctor wo~ild only be allowed to appear- at the i i l i  tial mocting. 

(Pet. Memo o f  Law, hpp. A). l‘hc Medical Board apparently denied this 1-equest. (Pet. Memo or‘ 

T A W ,  P.6). However, lhc Board took iinte of a I-icurologicnl evaliiation dated Fclmraiy 12, 2003, 

from Llr. Belok, and that the reporl staled that petitioncr- “had intact niental stalus.” (Nol. of Pet 

Exhibit C, 1 5 ) .  Nonetheless, tlie Medical Board deterinincd, based (>ti  Ilie nialerinls rcvicwed and 

thcir irltclview of the pctilioner, to unaliitnously J-ccoimtiielld ap~~rovd of the Police C‘omi~iissioner’s 

application for Ordinary L>isability Rctiremcnl. (‘Vel-. ,411s. Exhibit 7, 13.3). (111 Jlcceliiher- 8, 2004, 

the Board ofl’i-ustees of thc Police Pcnsion Fund reviewed tier C;ISC and not-cd 11-IC Mcdical Boaid‘s 
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i’cco 111 iii eii d a t j o i i  t 11 at th c Corn mi s s i cm c r ’ s ap 11 1 i c ;i t j (3 ii li? I‘ OD I< 1-1 I: ap p tmv ed , how ever, ;iccc) rcl i 11 g, 1 o 

the transcript of tlie procccdii1g ihc application [ i ~ r  ODIi was witlidi-awn and thc pe(itiuncr was 

retired with a rclirciiieiil status of “Service Rclil-cmeiit.”(Ver. Ans. Exhibil 8, p.4; Not. of I’ct. 

Exhibit D). Petitioiicr thcn coiiimciiccd this Article 7s proceeding. 

1,EGAL ANALYSIS 

“Ti1 ail article 78 proceeding cliallcrigiiig tlic disability deterniinalion, thc Mcdical Roai-d’s 

findinE will hr: susi:iincti unless il 1ac:lcs I-atinnal hasis, o r  i s  ai-hitrary or capricirms.” /IOYPH~T/P~/I 1’ 

Now Ywk  C’itrl Rnzplrn~i~~~s ’ Rr?tir-mend ,!+s., 88 NY2d 756,760 ( 1  096). Fui-thei-, “;I Medical T3oard’s 

disability detcrmination will not be disturbed if the dcterriiiiiatioii is based 011 sitbstnntial evideiice . . .  

in disabilily cases thc phrase has been constr~red to require ‘soriic cr-edible widcnce.”’ JIoi.cw.ctr:i/i a1 

760. The fimction or the court in an Article 78 1mxxecling is not to substitute its Judgmc~it For the 

judgment of the admiiiisti-ativc l~ocly, b~ i l  lo ensure that the process of tlie adruinistrativc body was 

followed and otherwise ar(brcicd thc parties a fair  hcaring. 

h-i situatioiis wliei-c thcre is a dii’fercnce of medic;il opinion as to tlic disability of t l lc 

petitioner, Ihc Mcdical Board is eiititlcd to rely 011 its ciwii cvaluatioii aiid cxpcrtisc i n  reaching i l x  

ccmclusion, aftcr coiisidcring tlic vjcws of oilier medical proTcssionals who trcatcd pelitionel-. (Kcsp. 

Memo of Law p. 13, citing I1orw.ctein at 76 1). Lt is also settled law thal “the trustees are liw to 

clcteiiiiine whether a disabilily is servicc connected and iii that respect nccd not lbllow Ihc findings 

of Ilic medical board, [however] thcy arc not free to clisi-cgard the findings ol‘that board will1 respcct 

to the nature and the cxtcnl of the disalility.” Wllnlcn 1’ k!nnqq/i~!i, 285 All  884,884 ( I  ‘‘ Llcpt.), 

lifl’d . I  309 NY 929 (1 955). 

Jn rcgar-ds to tlic decision oLtlie Medical Board here, it appears thal it explicilly chosc to 
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hold ils hcariiig without the appcitrancc and testimony of ihe petitioner’s doctor. I n  Wri,ql/l \ J  S ( i r ,  

983 F.Supp 484 (SDNY 1 W7), tlie court poiiitcd uirt that in psychological disability ciiscs, new 

procedures requil-c[d] that an ofticet- 13cing sut-veyccl by tlie Medical Board be given ... ;in opportunity 

to relain a nic,dical professional to appear berorc the Medical Hoard oii thc officer’s bchal(..” ( WriCq/it 

at 486; see also rrrniphell 1’ City ~!/’Ncw Yo&, 101 I;.Supp 2d 248, 25.3 [ S D N Y  20001). Ilc~.e, thc 

Mcdical Board apparently i-c.jcclec1 petitioner’s April 30, 2004 request to postpoi-rc llie 1ic:ti-Itig 

schedulcti for that  dny in  ortier to allow her iiicdical Im>I-kssional to appear. J)etilicmi- allcl:es thal 

her tl-cating psychiatrist had riot reccived all of tlic requested records h-om thc NYPL) Psychological 

Evaluatioii Unit, and could not testilj, iirilil afier lic was afibr-ded time to revicw these r-ccot-(1s. (T’ct. 

Mcnio o r  Law, App. A). I<espondcrits have no1 put foiward any cxplanation or justification for 

refirsing petitioner’s reqiicst for n postponerncnt, but rely on thc rule that in  ;I situation whew 

rncdical professionals 11avc differ-cnt opinions, tlie Medical Board caii rely on its own evaluatioii aiid 

tliat “conflicting incdical opinioii provides no occasion for j iidicial interfcrencc.” Ahfjblctto . .  11 N c w  

’ R c ~ t i r - L w i c ~ / i t  ,Sy,s., 198 A132d 7 (1”  J)cpt. 1993), However, her-e the clcnial o f  

I <  

the ar!joui-nmerit requcsi meant that no opportunily was given Ii>r a conilicting riiedical opinion to he 

prcsentcd, let alone rejected, given thc Medical Board’s rule thal  the petitioner coirld only havc  lief- 

psychiatrist or psycliologist appear at her  first appearancc hefore the Board. While, tlie Mcdical 

Boar-d is allowed to f o m  its own opinion oT the evideiicc and then make any lawiirl detei-ri~inalion 

which flows fimi that evidence, Jiindaiiicntal concepts oP fainiess dictate tliat thc petitionei- he 

allowed to at least pl-csent evidence to the Hoard wliich then iii;iy or may not al’lect i t s  decision. 

Secondly, it is uiiclear wliethcr the R o a d  of  ‘I’nistees, in t-evcrsing lhe MedicnI Hoard’s 

uiiaiiiiiious fiiiding that pctitioncr qualifies h r  OLIR bascd 011 a diagnosis of BipInr  I ,  Manic 
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Disorder, improperly Fciiled to  1:tlie cognizaiicc or'thc Mcdicnl Booai.d's lindings, or wlielliei- i t  

deteimjncd that Iicr disahility w a s  lion-service related. l 'he  rccard does not indicatc tlic ralionale h i -  

the Hoard of Tmstcc's dccision, and only states: "'l'he Mcdical Board re~oiiiiiiciids approvril of 

ordinary disability .... Withdraw tlie ordinal-y, out ciii scivicc."(Ver. Ans. Exliibit H, p.4). This r-ccorcl 

docs not sufficiently explaiii the lmi s  h r  its dccision. 

'I'his coLir1 wi I I  not  overtuni the fiil-idiiigs o r  tlic M.edical Board 01' issuc an older i-eiiistatiiig 

the petitionci- inasmuch as lhe resi~lt Ieacl~eil by  tile Board docs logically flow fi-oiii [lit: exlanl I-ecord 

bel'ore it. Ilowcvcr, in consideration of [lie procedures niid rights allowed policc officers iinder- 

review, the case is r-c.iiiandcd to thc Medical Boaid in order to allow tlic pcli tionei-'~ Incdical 

prof'cssioiial an oppoi-hiiii ty to appear on tier behalf or to presciit a current medical or psychological 

rcport and to allow tlie Board o f ' l r~~s tees  to oTTe1- an explanation of ils decision. Accordingly, it is 

ORDERED h a 1  lhe motion to restore lliis proceeding to [lie caleiidal- is granted; and  i i  i s  

liirthcr 

ORDERED and A~L)JUI>GET> that tlic petition is granted only to the cxtcnt Ihat llie m;-ittci- is 

rerna.nded to the Medical h a r d  fbr pctitioiier to present evidence h n i  her doctor, m r l  ro1- 

clarii-hi-ion by the Ho:u-cl or Tr-ustccs of its rationale and is otlierwisc dcniccl. 

'lhis constitutes tlic dccision, order and judgmeiit or this court. 
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