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CT IARILES KIM, suing in his own right, aiid 
Charles Kim, a rnembcr of Ferdinand Capital, 
I.LC‘, suing in the right of Ferdinand 
Capital, LLC, 

Plaintiff, 

-ag ai 11 s t - Index No. 10491 5/05 

Pl3RlIINAND CAPITAL, LTX, CFRIS’I’OPI IER 
MOSKAL and HRIAN FERDINAND, 

Defendants. 

‘I’his action concerns a dispiite over iiiern bership intcrests in a limited liability company 

which provides services to equity traders. Dcfendaiits niove for summary judginent (CPJ,R 

32 12) to dismiss all claims asserted against dcfenciaiit Ferdinand Capital LLC (the “LLC”), as 

well as all causes of action asserted on the LLC’s behalf as p1aintiiT.l 

Facts 

Thc hllowing facts are takcn from the coinplaint, thc parties’ affidavits and various 

docuinetzts submitted in connection with the motion, and are undisputed unless othcrwise 

indicated. 

‘I’he LLC: is a Delawarc Limited Liability Company created by the filing of a ccrtilicate 

of formation on February 6, 2002. At thc timc, defciidant Brian Fcrdinand (“Ferdinand”) was its 

sole member and 100% owner of the I,LC. The LLC did not have an operating agrcemciit at the 

’ l’he niotioii lo dismiss was interposed as a cross iiiotioii to plaintilrs motion to compel 
discovery, ‘I’he discovery motion was denied without prc-judice to renewal upon resolution of 
thc motion to dismiss. 
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tiine 01’ its ibrniatioii. 

The LLC ficilitatcs thc activities of equity traders, often day traders, by providing 

terminals aiid communications systciiis to track securities. The tradcrs cxccutc their trades 

through a licensed brolter-dcalcr, Echo Trade LLC (“Echo Tradc”). Echo ‘lrade pays the LLC 

by rcniitting a portion of tlic commissions it receives ii-oni the tradcrs. The traders who use 

LLC’s scrviccs enter into opcrating agrccineiits with Echo Trade, and beconie cithcr tncmbers of 

bkho Trade or indepcndent contractors associated it. 

On March 3, 2003, plaintiff Charles Kim (“Kim”) executed an operating agrccmciit with 

17clio Trade (thc “E:clio Trade Agreement”) and began trading at Ferdinand’s ollices. In August, 

2003, the parties entcrcd into discussions over whcthcr Kim would purchase an equity interesl in 

LLC. According to Kim, it was agreed that he would receive a 40% interest while Ferdinand 

would retain 60’34. 

Kim lurther asscrts that in September 2003, Fcrdiiiand discussed his desire to make 

dofendant Christopher Moskal (“Moskal”) a iiieniber of the LLC. Ultimately, Kim claims, the 

partics dccided that thc interests in the LLC would bc dividcd with 51% retained by Ferdinand, 

3‘3% lo Kin1 and 10% to Moskal. In support ol-this assertion, Kim rclics on a two-page writing 

allegedly cxccuted by the partics in October 2003 which refers to cquity interests in an entity 

called “XEK” ( h e  “XKK Writing”). 

The XEK Writing consisls primarily of a nuiiiber o l  columns listing nanics, dollar 

amounts and percentages. At tlic top of the lirst page, the following text appears: 

Based on upon [sic] current equity and 25K Model in XEK 
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XEK - Operating 2% 
$7,500 .OO Brian Ferdinand $12,750.00 51% 
$ 2 3  00.00 Cluistopher Moskal $2,500.00 10% 
$5,000.00 Charlcs Kim $9,750.00 39% 

The names of. Ferdinand, Moskal and Kim appear next to the same percentages on the top 

o f  thc second page undcr the heading “Profit Sharing Schedule.” Elscwhcre, thc XEK Writing 

refers lo “Kcnriy Lee,” “Nabecl,” “Glass” and “Gerry,” whom defendants identity as other 

tradcrs at LIjC. T)oll:ir figures appear next to some of those names, but without corresponding 

perccntages. The XEK Writing also contains short iiolations and explanations such as “Loss is 

3/3 Kiln I / 3  Fcrdinand” and “Kim necds to be made wholc for $4,000.00,” but does not sct forth 

the comprehctisive Icrins govcrning the operation of the I,LC or thc partics’ obligations. 

The XEK Writing was not executed on bchalf of thc LLC and does not rcfer to it. 

Howevcr, K i m  contciids that “XEK” refers to the LLC operating reserve account at Echo Trade 

into which lic, Ferdinand and Moskal deposited their capital coiitri butions. Hc also maintains 

that thc LLC maintained a second operating account, dciiorninated “XEI4,” to pay its general 

expenses and to deposit and distribute profits. Novembcr 1, 2003, Ferdinand and Moskal 

executed an operating agreement for the LLC (the ‘‘IdLC Agrecwent”). The LTC Agreemciit 

awardcd a 65% iiieriibership intercst to Ferdinand and a 3 5 %  interest to Moskal. It did not 

mention cithcr Kim or the XEK Writing. 

Kim statcs that the L I X  Agreement was cxecuted without his knowledgc. Hc claims that 

he perfonncd rnanagcrial duties [or the LLC, and has submitted afiidavits from several traders 

who asscr-t that hc was held out as a partner and/or member of it. Kim asserts that he made 

approximately $23,000 in capital contributions to thc LCC and that he received distributions 
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attribulable to his ownership intercst between October and December 2003. 

According to Kim, the LLC grcw substantially during his tcnure. However, he asserts 

h a t  in September 2004 Ferdinand and Moskal cxcluded him lrom participation in the LLC. He 

allegcs that he was denicd distributions earned by hiin before and alter that time. Furtherinore, 

lie claims that Ferdinand misused and misappropriated the 1LC’s funds. 

The complaint sets lorth seven causes of action. At issue on this motion arc thc first and 

f‘ourth t lmugh seventh claims. As relevant here, thc first cause o l  action is for breach of 

contract against Ferdinand and Moskal for excluding Kim from the LLC. The fourth cause of 

action is brought dcrivatively on behalf of the LLC against Ferdinand to recover for brcach of 

fiduciary duty. In the liftli causc of action Kim seeks recovery of attorney’s fees on behall‘of 

hinisclf and the I,T,C. ‘i’he sixth cause ol‘aclion is for a coiistructive trust on Kim’s alleged 39% 

interest i n  the LLC, and tlic seventh cause of action seeks an accounting. 

I n  moving for su171mary judgment, defendants contend that Kim has fiiled to establish 

that hc was ;I menibcr of the LLC under Delawarc law. They note that the XEK Writing was not 

exccutcd by the LlX’ and does not refer to it by name. Delendants contend that thc XEK 

Writing was, at most, an agreement between Kim, Fcrdinaiid and Moskal in their individual 

capacities to fund four proprictary tradcrs and share the proiits generatcd by thcir accounts. 

While defendants admit that there were discussions about granting Kim a small equity intercst in  

A ~ g ~ i s l  2003, they deny that tlic negotiations went beyond the preliminary stages. According to 

defendants, Kin1 provided office support to the LLC and receivcd a 1099 (tax) form reilecting 

that hc was compensatcd lor those efforts as an independent contractor. They note that he 

rcceived a I<-1 form [or distri butioris from Echo ’Tradc, not from the LLC, as did Fcrdinand and 

Moshal. Morcovcr, defkndants point out that the transfcrs allegedly evidencing Kim’s capital 
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coiitri butioiis werc made in April 2003, several months before plaintiff claims the partics first 

discusscd his potential mcmbcrship. 

I3 i sc us s i o 11 

?’lie motion for surnmaiy judginent is denied. The XEK Writing and Kim’s allegations 

regarding the managcinent of 1,LC accounts arid his role in its opcrations raise triable issues of 

hct as to whether or not hc was a nmnbcr. Although defendants have subniitted documentary 

and testimonial evidence which undermines various aspects of Kim’s position, i t  is not at this 

stage 01 the litigation conclusive on [he issue of his alleged inembersliip in the LLC. 

1 Jnder the’ relevant Delaware statutc, a “limited liability company agreement” is “any 

agreement . . . written or oral, of thc rncinber or niembcrs as to the affairs of a limited liability 

company and the coiidwt of its business” (Delaware Limitcd Liability Act, 6 Del. Code 18- 

101  [7][the “Act”]). ‘The limited liability company is not required to exccute the agreement (Id.). 

Ilnder section 18-2Oljd) of the Act, “[a] limited liability company agrcement may be critered 

into either before, after or at the time of the filing of a ccrlificate of formation.” 

Defendants assert that section 18-301 of the Act governs the adniission of members to a 

liinitcd liability company. As is pertinent liere, i t  provides: 

(a) In coriiiectioii with the forniation o r a  lirnitcd liability company, 
a person is admitted as a mcmber . . , upon the later to occur of 

( 1 )  The I‘ormation of the limited liability company; or 

(2) The time provided in and upon compliance with the 
limited liability company agrcement or, ifthc liiiiited liability 
company agreement does not so providc, whcn the person’s 
admission is reflccted in the records of the limited liability 
company. 

(b) Alter the forination of a limited liability company, a person is admitted 
as a ineniber of the limited liability company: 
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(1) . . . at the time provided in and upon compliance with the 
limited liability company agreement or, if the limited liability 
company agreement does not so providc, upon thc coiiscnt of 
all members and when the person’s admission is reflected in 
the records oi’the limited liability company. 

Defkidarits arguc that subsection (b)( I )  applies here bccausc the I,LC had no limited 

liability agreement at the time of its formation. They contend that bccausc Kim’s name is not 

“rcflcctcd” in the LLC’s rccords, he cannot now claim to be a member. 

As a preliniinary mattcr, the statutory sections cited are concerned primarily with fixing 

the at which a person should be deemed to have bccn admitted to an LLC, not with defining 

h e  substantive requirenicnts for membership (see e . ~  ConnectlJ I,T,C v hckerbcrg,  482 F 

Supp 2d 2 ID Mass 20071; see also Bobrow v Liebman, I5 Misc3d 1 I2 1 [A], 2007 W1 I 1 13941 7 

[April 16,20071 I finding that analogous language of New York Limited Liability Company Law 

8 6O2Lall2J “coiicerns no more than the date on which a member becomes a meriiber”). Insofar 

as the statute permits an LLC operating agreement to be oral, a person could be a member 

without that Fact being rcflected in the LLC’s records. Furthcr, oral evidence regarding a 

pcrsoii’s mcmbcrship may in some cascs prevail over the documentary record (see, ConncctU 

LLc:I, 482 I: Supp 2d at 2). Accordingly, the cited statutory section is not dispositive ol’Kini’s 

tnembel-ship status. 

Morcover, even assuming the quoted stalute controls, tlicrc is a question of hc t  regarding 

whethcr the XEK Writing and LLC’s financial I-ccords do in h c l  “reflect” Kim’s membership. 

K i m  alleges, i i i  cffect, that the Xk;K Writing arid the parties’ oral rcpresentations constituted thc 

LLC’s first operating agreement. Allhough defendants dismiss the XEK Writing as a mere 

tlrrangciiieiit” unrelated to the LLC, further discovery into ils nature is warranted. It is L L  

undisputed h a t  tlic parties discussed giving Kim an equity intcrcst, that the agreement involved 
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at least two members ol‘the LLC and that traders and other resources of the LLC were utilixd in 

its cxecution. Kim allegcs that the accounts eriiploycd bclonged to the LLC, that he was held out 

the world as one or its mctnbcrs and conducted busincss on its behalf. That thc XE:K Writing 

was not exccutcd by thc LLC is immaterial becausc, as noted above, Delaware Law does not 

impose such B rcquiremcnt. Nor is Kim’s cxclusion from the I,LC Agreement dispositive in 

view of his allegations that it was executcd without his knowledge and in contravention of the 

parties’ existing agreement. 

Kim’s rcccipt of cornpensation as an independent contractor from the ILC and of 

distributions from Echo l’rade inay ultimately weigh against his clainis. 1 lowever, that evidence 

does not cxclude the possibility that he was ulso a member of the LLC. Dcfendants, by 

aclciiowledgirig the XEK arrangcment, concedc that the parties were permitted to function in 

multiple capacitics. Whether the XEK arrangement was a venture distinct from, or identical to, 

the I,LC’ is a question of fact. Exploration of the relationship between their finances is 

Iiccessary, including discovery into Kim’s allegations regarding thc use of LI,C accounts and thc 

distribution of profits though Echo Trade. 

Kim’s claims for breach of contract aiid an accounting thus survive suiimary judgment. 

Similarly, the dcrivative claims survive. Uefcndants’ sole objection to thcm on this motion is, 

once more, tliat Kim is not a inember of the LI ,C. 

Finally, thc cause of action for a constructive trust is viablc. The elements of a 

constructivc trust are 

upon the promise arid L I I ~ ~ U S ~  cnriclimcnt ( I n  Re Gupta, 38 AD3d 445 11” Dept 20071). Contrary 

to defcndants’ argument, the rcquisite relationship has been alleged bccause “[tlhe acts oi‘ 

working in conccrt and managing a liiiiitcd liability company clearly gives rise to a relationship 

confidential or fiduciary rclalionship, ;i promise, a transfer in rcliance 
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among the members which is analogous to that or partners who, as fiduciaries of onc anolher, 

owe a duty of undividcd loyalty to the partnership’s intcrcsts” (Willouchby Rchabilitalion and 

I-lcalth Carc Ccnter, LLC, 13 Misc3d 1230(A), 2006 WL 3068961 [Sup Ct Nassau County Oct 

26, 20061; G, Mclcher v Apollo Medical Fund Manakement L.L.C., 25 AD3d 482 [ l”  Dept 

20061; Salm v b’eldstein, 20 AD3d 469 [2d Dcpt ZOOS]). Although thc transfers identified by 

Kim predate h e  alleged foniiation of the LLC, [hat iact does not preclude the possibility that 

those firlids werc latcr pledgcd as a capital contribution. Moreover, Kim allcges that additional 

transfcrs will bc confirmed by the LLC’s rccords upon discovery. 

111 summary there are sufficient issues of fact to warrant denial of thc motion for 

suiiirnary j Lidgiiient. 

Accordingly, it is 

O R D E I ~ E l ) ,  that the motion for summary judgment is dcnied. 

llatcd: .Iuly 9, 2007 
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