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ANNED ON 711212007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

c PRESENT: Q,L- PART 
Index Number : 107736/2002 
BAUM, IRWIN 

CITY OF NEW YI3RK 
Sequcncc Number : 0 15 

VS 

S U M  MARY J U DGM LrdT 

INDEX N O .  

MOTION DATE 

MOTION SEQ. N O .  

MOTION CAL. NO. 

The following papers, numbered 1 to ware read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... - 
Answering Affidavits - Exhibits F (1 - 2 , x  q 

.. ~ O T  t - ,  

-. 
_- - - Reply in g Affidavits . 

Cross-Motion: x Yes I No 

Upon the foregoing papers, it is ordered that this motion e, 
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P hint  iff, Index No. 
107736/02 

- against - Decision and 
Order 

THE MILLENNIUM HOTEL, n j E  CITY OF N E W  
YORK,  TEE UNITED NATIONS DEVELOPMENT 
CORPORATION, and CUSHMAN & WAKEFIELD, 
INC., 

Third-Party P 1 ai l i t  i f’f, Third-Party Index 
F I  I No.  590697/05 

- against - 

PR ITCHARD INDUSTRIES, 

T 11 i rd - I) art y L) c fc nd an t . Qm,. 

HON. EILEEN A. RAKOWER 

Plaintiff brings this acliori for a brokcn lcft wrist which hc allegedly sustaincd 
when hc slipped atid fcll 011 what he claims was an icy substance outsidc of the 
Milleiiiiiirrii Hotcl (“MH”), locatcd at Two Uiiitccl Nations Plaza (“Two U N  Plaza”) 
Ncw York, New York. According to plaintiffs notice o r  claim, the incident occurrcd 

1 

[* 2 ]



on January 1, 2002 at approxiniatcly 3:OO a.m. uiideriicatli the marquidcanopy 
(“canopy”) of MH. Plaintiff allegcs that after attending a party in oiic of thc rooms of 
the M H  he caiiie out and “slippcd 011 ice on the ground which had accuniulated as 
result of dripping water or sotlie other liquid from the hotel inarquis/canopy.” Oiic 
Unitcd Nations Plaza (“OIIC UN Plaza”) aiid Two UN Plam arc iridcpeiidcnt but 
attaclied buildings located on 44‘” Strcct. The Canopy under which plaintiff allcgedly 
fcll exteiidcd from One to Two UN Plaza and was attachcd to the exterior of both 
bu I ldings. 

The City of Ncw York (“City”) is the owner of both One and Two U N  plaza. 
The United Nations Devclopiiicnt Corporation (“IJNDC”’) is a public benefit 
corporation that was establishcd by New Yorlc Statc in I968 for thc pui-posc of 
developing offjcc arid hotcl space to support thc City of New York’s United Nation’s 
Community. UNDC leases floors One through Twenty-Eight of‘One U N  Plaza from 
tlic City. MII has zl condominium ownership inteicst in and operatcs a hotel 011 floors 
Twenty-Nine through Forty of One UN Playa and sublcases spacc from UNDC at 
Two UN Plaza. Cusliman Sr. Wakeficld (“C&W”) was thc nmnaging agent for Onc 
and Two UN Plaza piirsuant to a written agrcemcnt with UNDC. Third-party 
dercndant Pritchard Industries (“Pritchard”) contracted with UNIIC to provide 
general cleaning of tlic ~oiiinion areas at One and Two LJN Plaza, including kccping 
thc sidcwalks ficc oI‘ siiow and ice and washing the canopy. Prilcliard employccs 
reported directly to C&W. 

Plaintiff moves for suiiitnaiy judgmcnt against UNDC claiiiiing it had the duty 
and responsibility to maintain the premises, including the canopy, in good condition. 
UNDC opposes plaintiff’s motion and cross moves for summary judginent pursuant 
to CPLR 3212 :and General Municipal Law $50-c against plaintiff and s e c k  to 
dismiss all cross c l a i m  against it. C&W submits a partial opposition to UNDC’s 
cross motion to the cxtcnt that UNDC sceks to dismiss all cross claims against it. MH 
also partially opposcs UNDC’s motion. 

Plaintiff, i n  support of his motion, argues that UNDC had a duty arid 
respoiisibi I i ty to iiiaiiitain the premises, including the caiiopy, in good repair. UNDC 
argues that plaiiitifFs claims should bc dismissed because he failed to filc a notice of 
claim against UNDC. Thc datc of plaintiffs accidcnt was January 1 ,  2002. Thus, 
UNDC argues plaintift’riiust have filed his riotice of claim by April 1 ,  2002. Plaititiff 
did file a Iioticc ofclaim against the City, Iiowevcr, it was iicver filed against UNDC 
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directly. UNDC argues service upon the City does not constitute valid service upon 
it and that the statute of limitations has rwi. 

$9604 of The Unconsolidated Laws of the State of New York, Title 27-A, 
establishos The United Nations Devclopincnt Corporation. $96 10-j provides that 
actions against the UNDC: 

Fo~iiidcd on tort shall not be coimiencced iiiorc than onc ycar and ninety 
days after the causu of' action tlicrcfor shall have accrued, nor iitilcss a 
notice ofclaim shall haw been served on the corporation w i t h  thc time 
limited by and i i i  coiiipliance with all the roqiiirwients of fifty-e of the 
gcncral imnicipal law. 

Survicc o f a  notice ofclaim ~ipon the City and State docs not constitutc scrvice 
Lipon a public benefit corporation, which is a distinct legal entity and is entitlcd to 
direct servicc. (Dcrzsico v. City oj'Ncw Y o d ,  309 A.11.2d 61 l [ l s t  Dcpt. 20031; 
Mozizcllas v. City ojlvew York, 1 Misc.3d 9 10(A)[S~ip. Ct. New York County 20031). 
Here, UNDC, a public benefit corporation, was entitled to direct service of a notice 
of claim. Plaintiff did not file a scparatc riotice against UNDC. Thus, plaintiff's 
claims against UNDC must bc disiiiissed. The cross claims for indeniiii fication 
remain. 

City rnovcs for suiiiniary judgment as to its claims against UNDC based on 
contractual and coiiii~ion law indemnification. City provides tlie lease between City 
and UNDC, which provides in pertinent part at Article XVTTT 

Scction 18.0 1. UNDC shall indemnify aiid save harmless the City 
against and from all liabitilitics, suits . . . claims . . . which may be . . . 
asserted against tlie City by reason o f .  . . b) tlic ncgligcnt or wrongful 
acts of UNDC or its agents or employees with respcct to any , . . 
condition, operation, iiiaintenance or managcmcnt of the Building . . . 
including, without limitation, any strcct, alley, sidewalk, curb ... 

UNDC does not oppose City's riiotion for indemnification. 
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UNDC moves for partial suiiiiii~ryjudgnient against CGrW directing that C&W 
had a legal duty to inaintaiii the canopy/niarqucc which plaintiff claims was defective 
and unsafe. Plaintiff, by sepal-atc motion, adopts the affirmation and exhibits 
submitted in support of UNDC’s cross motion against C&W. UNDC and plaintiff 
both argue that pursuant to the property management agrccnient between UNDC arid 
CSLW, it was tlic solc duty of C&W to maintain the premises and kccp i t  free from 
de fc c t s . 

AI1 partics, in support of thc relicf rcquested, have appended testiriiony and 
documents. Plaintiff provides the Icase between City and UNDC, and adopts 
UNLIC’s submissions. UNDC provides the deposition of Jorgc Ortiz, Controller 
employed by UNDC, the deposition of Jack DiMartino, senior propcr-ty nianagcr of 
C&W, and the coiltract betwccn UNDC and C&W. C&W provides thc plaintiff-s Bill 
of Particulars, the pleadings, plaintifl’s Notice of Claim as against the City, the 
affidavit of Jorgc Ortiz stating that UNDC ncver reccived a Notice of Claim, the 
dcpositions (already provided) of Jorge Ortiz and Jack DiMartino, the managemcnt 
agrecment between UNDC and C&W, the dcposi tion of Tlioims Caldcronc, diroctor 
of operations for Pri tcliard, and thc cleaning agreement botwccri UNDC and 
Pritchard. City provides thc lease and amcndment to lease bctwecn City a i d  UNDC. 
Finally, MH provides the depositions (already provided) of Ortiz and DiMartino, the 
sublease betwcen UNDC and MH for portions of Two UN Plaza, tlic Inanagcment 
agreement between UNDC and C&W, tlic purchasc and sale agreement for prcmiscs 
described as “The Hotel Unit (iricludiiig the Hotel Unit  Common Elements) and 
Subleasehold Estate locatcd at One U N  Plaza,” a photograph of the canopy in front 
of Two UN Plaza, the Hotel Services agreement between MH and C&W, thc 
Agrccnieiit for Cleaning Services for Oiic Two and Thrce UN Plaza bctwecn UNDC 
and Prtichard, tlic deposition of plaintiff, and the deposition of Steven Licsveld, 
director of security for MH. 

Article 11 Section 2.1 of the Amended and Restated Property Management 
Ag re ciiieii t by a11 d b c t w e e11 U n i t e d Na t i CI 11 s D c ve 1 CI p 111 CII t C o rp o rat i o 11 a nd C u s 11 inan 
dir. Wakefield (“Mamgciiietit Agrement”) states, in  relevant part: 

At all times during tlic tenn of this Agrecment . . . Manager shall have 
the solc and cxclusive right and obligation to iiianagc and opcrate the 
UNDC properties . . .  

4 

[* 5 ]



Article TI Section 2.1 (I) statcs, in  relevant part: 

Manager shall make or install or causc to be made or installed, at 
UNLIC’s expense and in the iiamc of UNDC . . . all nccdfiil and proper 
mai n t e ti  anc c , re pai r s , rcnc w a I s , rev i si oils, a It e rat i on s , rcp laccmen t s , 
additions and improvements in and to tlie UNDC properties. . . 

Pursuant to Section 3.Ol(a)(ii) of tlie Sublcasc between UNDC and M H  
(“subleasc”), UNDC‘ was to “oporate, keep, clcan and maintain, and make repairs as 
appropriate to, the Coniiiion Eleiiients” at Two U N  Plaza. Thc subject canopy is listed 
in Article l(22) of the subleasc Lindcr the definition of C‘oniiiion Elcmcnts. 

Further, UNDC entci-ed into a separate agrccment with Pr’itchard directing that 
Pritcharct was responsible for the canopy of Two UN Plaza as follows: 

Exhibit I ,  Part 2A of 4, IV  
b. Tkc top and underside of all canopy glass shall bc cleaned evcry 

thrco months, incl uciing the store fyont glass directly undcr the 
c a11 0 p y , 

and for thc sidewalk arca of Two U N  Plaza as follows: 

Exhibit 1, Part 2A of 4, VT 
a. 

b. 

c. 
d. 
C. 

Sweep and hose all sidewalks and driveways daily, wcathcr 
poriiiitting. 
Kemove snow or icc as soon as possible on all sidewalks, 
driveways and loading dock. 
Keep in clean condition and water daily all planting ar’cas. 
Rcmove all guim and foreign matter froni sidcwalks on sight. 
Scrub clean and/or steam clean sidcwalks and driveways as often 
as thc building d e e m  ncccssary, sucli work to bc scheduled as not 
to interfere with operation of buiIding.’ 

Intcrcstingly, the agrccmcnt with Pri tchard for clcariiiig services docs not inention the 
canopy in rclatioii to its dutics for Otic UN Plaza or Threc U N  Plaza, only with rcgard to Two 
UN Plaza. 

I 
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The Managcmcnt Agreemelit betwccn UNDC and C&W shifls the 
responsibility to maintain arid repair thc premises to C&W, thereby placing the duty 
of inaintaiiiiiig the subject canopy with C&W. UNDC also contracted with third 
party Pritchard for ccrtairi scrvices pertaining to both the canopy and snow and icc 
removal. Clciirly, UNDC assigned responsibilities in connection with the canopy 
arid with the cleaning of the siduwalk to two dirl‘crcnt entities. Thus, plaintiff’s 
motion that this court direct that C&W had the sole duty of maintaining thc canopy 
must be denied. 

M H  moves for summary judgment against plaintii‘f’, Plaintiff cross-moves 
against M11 for sunima~yjudgment. MH opposes plaintiffs cross motion. By scparato 
motion, M H  also movcs for summary judgment against C&W and third-party 
dc~cndant Pritcliard Iiidustries, Itic. (“Pritchard”) on the basis of contractual and 
coiii~iion law indemnification. CSrW opposes the motion. Pritcliard does not oppose 
MH’s motion. C&W also cross nioves against Pritchard for indemnification. Pritcliard 
op poscs t 11 c nio t i on. 

MH argues that it owed no duty to plaintiff bccause, as a tenant in Two UN 
Plaza, i t  was not responsible for the iiiaintenaiice of‘thc subject canopy under which 
plaintifffcll. Ratlicr, it was UNDC and C&W who had the duty to maintain and repair 
thc canopy. MH claiim i t  did not crcatc the allcgcd defect and had no actual or 
consti-uctive noticc of water leaking from the canopy. 

The proponent of a motion for siimnary judgment must make a prima facie 
showing of cntitlcmcnt to judgnicnt as a matter of law. That party must prociircc 
sufficient evidence in admjssible fonn to climinatc any niatcrial issue of fact from the 
case. Whcrc the proponent iiiakcs such a showing, the bui-den shifts to the party 
opposing the motion to demonstrate by adrnissiblc cvidcnce tliat a factual issue 
remains requiring the trier of fact to determine the issue. The affirmation of counscl 
alone is not sufficient to satisry this rcquircnient. (Zuckerniaiz v. Cify of New Y w k ,  
49 N.Y.2d 557, 404 N.E.2d 718, 427 N.Y.S.2d 595 [1980]). I n  adjition, bald, 
conclusory allegations, eveti if believable, are not enough. (E/zrlic*/z v. Aniericwz 
Moriirigei’ Gi’~eri1io~~se yfg. Corp., 26 N.Y.2d 255, 309 N.Y.S.2d 34 1, 257 N.E.2d 
890 [ 19701). 

M H  points to the sublease bctwccn i t  arid UNDC, which states wliich services 
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will be provided by UNDC and its agents. According to thc sublease UNDC and its 
agents were responsible for tlie maintenance of the ‘‘commori cleiiit‘tits.” Despite 
MH’s condoiiiiiiiutii owncrship intcrest in One U N  Plaza, it argues that it is a tenant 
with no rcsponsibility for the coniinon elements of Two U N  Plaza. 

Whilc Plaintiff argircs that the Hotcl Unit  includcs common elements and tlie 
canopy is part of thc hotel unit coii~tiion elemcnts, plaintil‘rs argument is not 
supported by exhibits (thc attomcy refers only to the affirimtiori of David A. LoRe 
ori behalf of UNDC) and is otliei-wiso misplaced. ‘Hie salc of thc hotel unit was for 
spacc contained within Oric UN Plaza, and thc accidcnt occurred outside Two UN 
Plaza. MlI has an owncrship interest in Onc UN Plaza, arid oiie can argue that the 
caiiopy is a coiiimo~i element sharcd by Oiie UN Plaza aiid Two UN Plaza, for 
piirposcs of this motion. Howcver, only if a defect in the canopy caused or created 
tlic accumulation of frozen watcr on which plaintiff fcll, could tlic responsibility be 
apportioned betwccn the two buildings. While thc claim here is that the canopy had 
a leak in it, no party lias come forward with proof in admissible form demonstrating 
tliat such a clcfect cxists. Indeed, to assiiiiie one cxists to the exclusion of watcr 
occurring naturally, is bascd oii spcculalion rather than proof submittcd. 

OiMartino, scriior property iiianager of C&W, in his deposition states: 

Q: At any tiriio during 2000, 2001, did it come to your attcntioii that 
tlicre was a leak coming from a portion of the canopy‘? 
A: No. (Page 17, lines 8-1 1 )  

Q: . . . Now do you rccall yourself at any t h e  prior to Ncw Year’s Day 
of 2002 obscrving a lcak f imi  any portion of the area of the canopy 
depictcd i n  the riglit hand photo, number 2? 
A: No. (Page 22, lines I O -  14) 

Q: Did anyone from Pritchard Tnciustrics cver advise you of any 
probleiiis with the canopy prior to 2001 :I 
A: No. 
Q: Did anyone frorii Pritchard 
a lcak in ,  with reference to the 
deposition exhibit numbcr 2) - 
A: No. (Page 56, lines 10- 19) 
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Liesvcld, director of security for MH, in his deposition testifies: 

Q: Showing you Exhibits 3 aiid 4, first of all, do you recognize that as 
a photograph looking upward as a portion of the Lincicrncath part of the 
can op y '? 

A: Yeah, it looks like it .  Should be. 
. . .  
Q: Specifically looking at the middle of each photograph, which shows 
a sort of brownish color line through the metal-colored object, do you 
recall cver seeing such a brownish color line during thc ycar 200 I ?  
A: No. (Page 22, line 13 through page 23, linc 8.) 

c): Prior to January 1 ,  200 I ,  had you ever seen any leaks from the 
canopy'? . . . Excusc me, 2002) 
A: No. (Page 25, lines 4-8) 

Ortiz, controller for UNDC, in his deposition testifies: 

Q: At any of thc h i e s  that you uscd tlic entrance that is dcpictcd in 
plaintiffs 1, did you ever see any leaks coining from the canopy? 
A: No. 
Q: At any timc prior to January 1 ,  2002, did anyone ever report any 
leaks coming from tlic canopy to you? 
A: No. (Pagc 47, lines 7-14) 

Notably, the picture provided to the court in Exhibit J of MH's motion, is a 
photo of the canopy takcn from in front of that canopy, and from a distance. No other 
photographs, particularly those shown to the witnesses at their respcctivc dcpositions, 
were provided to the court. Nor was the video plaintiffclairiis in his deposition that 
he took of the area provided to the c o ~ i r t . ~  Whilc the dcpositions revealed experts hac1 
been engaged to takc photographs, no expcrt affidavit or photographs taken by an 
expert were provided. Most important, plaintiff has the burdeti to lay bare his proof 
in opposition to Mll's motion for suiiitiiary judgment. Instead, plaintiff submits only 
an attorney affirmation. Plainti fT submits no evidence in admissible form 
ciciiioristratiiig that  MI1, as tlic owner of the Hotcl Unit of One UN Plaza, which 

'Plaintiff, in his deposition, offered tu supply it to counsel by email at IIO charge. 

8 

[* 9 ]



I .  

shared the canopy which exteiidcd to the area of plaintiffs accident in front of Two 
UN Plaza, owed a duty to plaintiff. 

MH’s motion i‘or summary judgriient as against plaintiff is grantcd. Plaintiffs 
cross motion as against MI1 is denied. Rased on the foregoing, the court does 1101 
reach MH’s other argunients for indemnification as against UNDC, C&W or 
Pri t chard. 

C&W brings a cross-motion for xuminary judgiiicnt for indeinni fication against 
UNDC aiid against Pritchar-d. CSr W, iti support of its cross-motion against UNDC, 
argues that UNDC mist iiidetiiiiify it against civil actions such as the oiic here. 
Ylaintifl’alleges that lie slipped and Tcll as tlic rcsult o r a  defect in tlie canopy at Two 
UN Plaza which caused icc to form on thc sidewalk below. Tli~is, C&W maintains, 
if the allegations arc true, the dcfc‘cct was clearly a “condition” on UNDC‘ property as 
contemplated by the agreement bctween tlie partics. 

UNDC, in opposition, argues that i t  was tlie sole duty of  C&W to repair arid 
maintain tlie subject canopy and to keep the sidewalk free of snow aiid icc in front of 
Two U N  Plaza. Thus, UNDC CoIicludcs, if any defect cxistcd it could only be by 
rcasoii of’ CGrW’s negligmcc. By cross-motion, UNLIC further argucs that the 
indemnification clause contained in tlie contract titled “Amended and Restated 
P 1’0 pert y M a11 ag e 111 UII t A g i-ecmen t by arid b c t w e e n Unit e d N a t i o 11 s D t‘v c 1 o p 111 en t 
Corporation aiid CLisIimari & Wakefield” is triggered if it is fo~ind that the canopy 
was negligently maintained or repaired by C& W. Thc relevant portion of that clause 
states: 

CXW shall reinibursc UNDC i‘or an expense in defensc of, any civil 
action 01’ proceeding institutccl or niaintaiiied against UNDC or UNDC 
aiid Manager . . . due to i) damages, claims or injuries to person or 
property by reason of niaiiagcr’s or its cmployecs negligence or willful 
misconduct , . . , ii) the condition or use of tlic UNDC properties 
resulting from Manager’s or its employees riegligciicc or willful 
misconduct, or iii)thc maintenance arid operation of tlic UNDC 
propertics occasioned by the negligence or willful misconduct on tlie 
part of the Manager . . . Manager . . . shall dcfcnd any such action or 
proceeding and shall indeiiinify and hold UNDC haniilcss from and 
against any judgment . . . 
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C&W argiics, in reply, that thcrc is no proof of its ncgligcnce and the condition 
could have equally been caused by a defective design and/or construction of the 
subject canopy. 

Pritchard entered into a contract with UNDC to perfonn quarterly clcariirig of 
the subject glass canopy as well as rciiioval of snow and ice from the sidcwalks. 
CSr W, i n  support of its motion as against Pritchai-d, submits thc dcposition testimony 
of Thomas Caldcronc, Dircctur of Operations for Pritchard. Mr. Calderonc tcsti fics 
that Pritcliard is responsible for cleaning the canopy: 

Q: . . .Did Pritcliard Industries havc any responsibilities in conncction 
with the cleaning of the caiiopy at the United Nations Plaza‘! 
A:  Y e s .  
Q: Wliat wcrc those rcsponsibilitics? 
A:  Wc wcrc responsible to clem the canopy, underneath and the 
ovcrlizlrig, the exterior portion four times II ycar.(Calderone Deposition 
Page 39, Lines 10-17). 

Pursuant to the Agreement for Cleaning Services for One, Two, and Tlirec 
United Nations Plaza Between U N D C  a i d  Pritcliard (“Cleaning Contract’) Pritchard 
was also responsible for snow and icc removal: 

Q: What docs Pritchard Industries do in referelice to One UN Plaza and 
Two UN Plaza, in gcneral, in the year 200 I ? 
A: Pritchard Industrics provides pel-soniiel to clcan thc o f fcc  spacc and 
through the condominium providc pcrsonncl bctwecn the coliinion 
cxpcnscs, which is considered the coiniiion cxpcnscs of the 
condominium, which is on the outside of the building; and at Two UN,  
cleans the offcc spacc and as a coiiimon expense, the sidewalks and tlic 
snow and icc. (DiMartino Deposition, Page 53, Lines 15-25). 

The i n d e i m  i fi cat i o 11 c 1 :I Lis c con t ai ncd i 11 P r i t ch a rd ’ s c 1 ea11 i 11 g con tract stat cs , 
in rclcvant part: 

Contractor (Pritchard) shall, to tlic fullest cxtent pcrmittcd by law and 
at it(s) own cost and cxpcnse, indemnify UNDC and the Agent(C&W), 
their officers, directors, agcnts and cmployccs, the One U N  Plaza 
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Condominium and the Millcnni~rni Hotel ... and savc them harnilcss from 
and against any and all claims, losses, liabilities, suits, judgnicnts, 
actions and a1 1 cxpcnscs arising out o j '  or irz couriectioii with 
C'ciriti-actor 'speflomzaucu (J'thc work. (emphasis added) (Paragraph I 5 
of the Cleaning Contract). 

Yritcharcl, in opposition, argues that cnfoorcement of the indcmnification clause 
cannot be dctennilicd until tlic issue of iicgligcncc is rcsolvod. Furtlicr, Pritchard 
claims that while it Iiad tlic duty to clean the campy arid rc~iiovc snow aiid icc from 
the sidewalk, it was C&W who had the duty to conduct a rcgulrir inonthly inspection 
of'the canopy. Thus, Pi-itchard ilrgucs, C X W  was solcly rcsponsiblc for the condition 
of the canopy. 

A decision whcthcr to grant summary judgment bascd c m  an indemni f'lcation 
clause can properly bc conditioned upon a finding of ncgligcncc of the party who is 
responsiblc undcr thc clause. (Criiizi v. Ncvcs Associatlls., 306 A.D.2d I52 [ I  st  Dept. 
20031). If issues of fact exist as to the negligencc of the party responsible for 
iridciiiiii fication, sLtinmary judgment must bc denied. (Zeiglcr-b'orzds v. Sttvcturr 
Totze, ]tic., 245 A.D.2d 80 [ 1 '' Dept. 19971). Tlic right to contractual indcriinification 
depends upon thc specific langirage of the contract. (Mo.ss v. Mcdonald 's Coip., 34 
A.D.3d 656 [Znd Dept. 2006l). 

The itidemnificatioti da~ i ses  hcre are invokcd only if the party against whom 
indemnification is sought is found to be iicgligcnt and further that such negligence 
was a substantial factor in  causing plaintiff's accident. Thus C&W's motions for 
summary judgment 011 the issue of indciimification arc premature arid must be 
referred to the trial court. 

Whcrcforc i t  is hereby 

ORDEKED that plaintiff-s motion for suminary jucign-rcnt against dcfcndant 
United Nations Devclopmeiit Coporation is denied, arid it is further 

0 R 1) E R E D that dc fen dan t Un it e ci N at i o 11 s D ev c 1 opmc 11 t C o ip or at i on ' s c r o s s 
motion for suiiiniary judgment is granted and plaititifl's claim as against UNDC is 
dismisscd; and it is fiirther 
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ORDERED that City's cross motion as agaiiist UNDC for contractual 
indemnification is granted without opposition; and it is further 

OlWEKED that UNDC's motion and plaintiff's motion as against Cushman 
6r Wakeflcld clirccting that C&W had a legal duty to maintain the canopy is denied, 
arid it  is fut-thcr 

ORDERED that Millcnniiim I-lotel's iiiotion for summary J ~ i C l ~ i i i ~ ~ i t  as against 
plaintiff is granted and plaintiffs claim as against Millennium Hotel is dismissed; and 
i t  is furthcr 

0 R D E R E D t 11 at C& W ' s cross -1110 t io n for s u 111 1118 ry j udg m et1 t for 
indcrmification against UNDC is denied as prematurc; and i t  is fiirthcr 

ORDERED that C&W's motion for summary judgment as against Pritchard 
Industries for indcmnification is denied as pi-ematurc, and it  is f'urthcr 

OKDEKED that all other relief requested is denied. 

Thc cast in all other respects continues. 

This constitutcs the decision and ordcr of the Court. 

Dated: July 5 ,  2007 Eileen A. Rakower, 3.S.C. 
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