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SUPKEME COIJK‘I’ OF THE STA‘II< OF NEW YOKK 
COUN‘I’Y OF NEW YORK: I A S  PART 7 

P 1 ai nt j ffs , Jtidcx No. 110913/06 

- against - 

POW! PIX, TNC. ROBERT BAKZYK and SUSAN BROOKS, 
Dccisinn and Order 

eo % I3 c fc nd ants. 
x JO[ ____________-______________I____________--------------------------__------- 

%7 
7s %/ E, %@* HON. MICHAEL D. STALLMAN, J.:  

This action involves a disputc between a coninicrcial tenmt,$%i$&~ Inc. (Pow! Pix) and 

;I subtctiant of the previous comincrcial tenant, plaintiff Parallax Audio Post, Inc. (Parallax). In 
4**- 

Octobcr 2000, Parallax subleased space for audio post-production serviccs from noli-parly 

Betelgeuse Productions, Inc. (Betclgeuse), at annual rcnt of $1. l’hc ternis ol‘ Parallax’s sublease 

provide that tlic provisions ol‘ Betelgeuse's lease are part of Parallax’s sublease. Paragraph 3 of 

Betelgeuse’s leasc provides that, “All property permitted or rcquired to bc rcnioved. by ‘lcnant at the 

end of the tcriii rcmaining in the premises after Tenant’s rcnioval shall bc deemed abandoned and 

may, at  the election of Owncr, either be rctained as Owner’s property or rcniovcd li-om the prcmises 

by Owiicr, at Tenant’s expense.” Hctclgeiise surrendered possession due to Gnancial difiicdtics, 

sild Pow! Pix bccame [he new tciiant pursuanl to a lcase dated September 15, 2005. 

It is undisputed that Pow! Pix and Parallax entered into negotiations to purchase Parallax’s 

somd equjpnicnt. Hecause Parallax had allegedly financed the purchase ul‘ thc equipment with a 

loan h i l i  the Siiiall Business Adtiiinistralion, Parallax insisted, among other things, that Pow! Pix 

pay 01-1’ tlic SHA loan. Plaiiitjffs Wayne Leone arid William Ivie, co-owners of Parallax, allcgcdly 
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personally guaranteed the SBA loan. According to defcndants, the negotiations broke down, and no 

agreement was reached. PlaintiiTs maintain that defcndants promised to pay off thc SBA loan, but 

they alleged reneged. Plaintiffs also contend that the!! \vert: fraudulently induced into surrendcring 

keys to Parallax's stiidio space. 'l'hc complaint alleges causes of action for breach of contract, uii-just 

enriclmcnt, conversion, and fraud. Ilel-'endants counterclaim, alleging slander, injurious falseliood, 

and p r i m  hcic tort. 

Plaintili's motion to dismiss defendants' first, second, third, and f'ourth couiiterclainis is 

granted without opposition. As plaintiffs indicatu, del'cndants' first, second and third counterclaims 

seek damages based upon alleged defamatory statements that plaintiffs rnadc, hut dcfendants faj I to 

specify the statcnients allegedly uttered. 'The fourth counterclaim alleges a threat to interfere with 

a "contractual rclationship," but does not allege that plaintiffs actually tortiously interfered with any 

prospective contractual relation or with an existing contract. Therefore, the couiiterclainis h i 1  to 

state valid C ~ U S C S  of action. 

As to 111c cross molion, defendants dcnionstrate their entitlciiient to s m m a r y  .judgment 

dismissing the first cause 0 1  action, lor breach of contract. As deiendanls indicatc, plaintiffs allege 

an oral contract, the t e r m  of which must bc in writing as required under the Statute of' Frauds. 

Hecausc the allcgcd terms reqirirc del'endants to pay off the SUA loan over 3 pcriod o f  six ycars (SCC 

C'ramer Aflirm. 11 SO), the agreenlcnt must be i n  writing as a contract that cannot bc pel-l'ormed 

within a year. & General Obligations Law $ 5-71) 1 (a). According to plaintiffs, defendants agreed 

to pay plaintiffs $50,000 [or tlic equipmcnl in Parallax's studios (sec C'raincr Ailirni. 11 SO), biit any 

agreetncnt to purchase goods lor the price of %SO0 or iiiore must be writing. ITCC 3 2-20 I . 

In oppositiun, plaintill:s submit ciiiails from dcfendants to eStclbliSh the terms o l thc  parties' 
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alleged agreement. Idowever, this evidencc does not satisfy the Statute of Fr-aucis, becausc the cmails 

arc not signed by d e h d a n t s .  Moreovcr, plaintiffs have taken Barzyk’s October 30, 2005 elnail out 

of context. The email states, in pertinent part: 

“Hi Wayne, 
I’m back from Hreedcrs’ Cup and I’ve bcen gctting reports Cro~ii Susan on thc 
progress of our construction work as well as our agreement with you and Rill 
regarding the build out loan. 

Our attorney has asked for the original loan documents to review and ciisiirc that any 
agreeincnt we reach does iiot brcach tlic terms with SBA. . . . .We need full 
disclosurc before an agreement can be rcached.” 

Mahcr Aff., Ex  L (emphasis added). Even ifthe Statute ofFrauds did not apply, dcfendants are still 

entitled to sutiirnary judgment, “It is well settled that, if the p i t i e s  to an agreement do not intend 

it to be binding upon tlicm until it is reduced to writing and signed by both of them, thcy arc not 

bound and niay not be held liable until it has been writtcn oiit and signed.” Scheck v Francis, 26 

NY2d 466, 469-470 (1 970). “[TJthere is 110 contract in  thc interim, even if the parties have orally 

agreed iipoii all the teriiis of the proposed contract.” Chatterjce Fund Mgt., L.P. v Dimensional 

Media Assoc., 260 AD2d 159, 159 (,lst Dept 1999) (internal citations omittcd). 

Plaintiffs’ rcliancc on the doctrine of promissory cstoppcl, which was not plcaded in the 

complaint, is misplaccd. “’l’he purposc of invoking the doctrinc is to prevent the infliction of 

unconscionablc in.jury and loss upon one who 1ia.s relied on tlic promise of another.” American 

Bartenders School v 105 Madison Cc)., 59 NY2d 71 6,718 (1983). Here, thc hcts  prescnted raisc no 

triahlc issrrc of‘iinconscionability, i.e., “evcii il‘all ofplaintilrs allegations werc taken to bc iruc, they 

would not rise lo the levcl ol‘ rcliancc and uncons~io~~abili ty such that the doctrine would bc 

applicable." See Stcele v llelvcrde S.R.L., 242 AD2d 41 4, 41.5 ( lV t  T3qA 1997). 
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Therefore, the h s t  caiise ol action of thc complaint is dismisscd. 

Plaintiffs’ sccond ~ i i ~ s e  ol‘action, f i x  uri-just enriclmient, is also disniissed. Although LLthe 

Stalute of Frauds is not a i  automatic bar to a cause of action for uiijust ciirichment” (RTC Props. v 

Bio Kesoiirces., 295 AD2 285, 286 [ 1st Dept ZOOZ]), plaintil‘l‘s are seeking to enforce dcfcndants’ 

proiiiisc to pay off tlic SHA loan, which is otherwisc barrcd uiider the Statutc of Frauds. & 

C‘omplaint 77 49-50, Plaintiffs arc simply recasting the allcgatioiis as a cause of action lor unjust 

cnriclment to circumvent the Statiite of Frauds. &).E. Capital v Karp Family Assocs, 285 AD2d 

36 1, 362 (1 st ncpt 2001 ); American-Europ,ean Art Assoc. v Trend Gallcrics, 227 AD2d 170, 171 

(lst Dept 1996). 

Plaintiffs’ fourth cause of action, sounding in fi.aud, is dismissed as well. Plainliffs allcgc that 

they handcd ovcr the keys to Parallax Studios to defendants becausc, i n  early November 2005, 

Barzyk and h o o k s  al lcgcdly rcpresented to Leone that I’ow! Pix would begin reimbursing plaintiffs 

for SBA loan payments immcdiately. & Complaint 11 62. According to plaiiitifls, defcndanls did 

not reimburse them for SHA loan payments once dcfciidants obtained access. Scc id. 7 63. 

However, “plaintiff] s I cannot avoid the bar oftlic Statute of Frauds by labelling the cause olactjon 

as one to recovcr damages for lkaud  where, as h e ,  prool‘oi’ a contract, void undcr the Slatutc of 

Frauds, is essentia! to inaintain the action.” Hcrnbach v Camp Wall-lice in Berkshires, I76 AJ.12~1 

304, 305 (2d Dcpt 1991). 

As to thc third causc of action, [or coiivcrsioii, dcfcndants argue that plaintiffs abandoned all 

personal proper-ty wlien 13etclgcusc tcrmiiiated its teiitliicy and vacated thc prcinises. Defendants 

claim h a t ,  ;is an indication olgond faith, they rehrrned to plaintiffs any abandoned pcrsonal propci-ty 

o r  equipment. Fortuiia Afiriii. 1111 13, 17. I’laintill‘s do imt disputc that ciehclaiits returricd personal 
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property and equipment to tliem. Rather, plainlill‘s contend that defendants converted tradc fixtures, 

which include sound bafflcs, doors, lighting, custom and stock I‘urniture. which plaintiffs had thc 

right to posscss and i-miove. See Crnmer Ai‘lirm. ‘l[r 69-70. Defciidarits argue that plairitiffs installed 

permanent fixtures, which cannot be removed withuiit causing niatcrial injury to the prmiscs.  

“Trade fixtures are articles of personal property which a tenant places upon or 
annexes to the lcascd rcalty for tlic purpose of carrying (311 its trade or business during 
the term of its lease. . . . The trade lixlures ol‘ II tenant rcinaiii personal property so 
far as the right of removal is concerned, subjcct to the limitation that ‘the rciiioval 
must be accomplished without substantial injury to the frcchold”, not “without [any I 
injury to said property.”’ 

J.K.S.P. Rest. v Counly OfNassau, 127 AD2d 121, 125-126 (2d I k p t  1987). Assuming tlic itenis 

at issue are trade fixtures, plaintif‘fk have 110 viahlc claim against defendants. 

“For reasons of public policy, a tenant may remove trade i:xtures prior to the 
expiration ol: the lease or before the tenant quits possession, unless otherwise agreed 
to by the parties. However, where, as here, the tenant fails to remove h e  trade 
fixtures prior to quitting possession of the premises, it is presumed that the tcnant has 
abandoned the propcrty and title to the property passes to tlic landlord.” 

Modica v Capece, 189 AD2d 860, 861 (2d Dept 1993). This policy is also reflected in paragraph 

3 of Betelgeuse’s lease (see Malier Nljrm. ,  Ex E), the terms of which were binding upon Parallax 

by virtue ol‘Parallax’s lease with Betelgeuse. See id., Ex I: 

l‘he items that plaintii‘i‘s claim to be trade fixtures were not removed prior lo Parallax quitting 

possession ofthc space, aiicl thcrc is no valid agrccnicnt in place between the landlord and Parallax 

as to thcsc alleged trade t?xtul-cs. Assuming the itcnis arc tradc fixtures, then the property would bc 

prcsumcd abandoned and titlc would pass to thc landlord, becaiise they were not removed. Nohiiig 

in the record indicatcs that I’arallax cornmiiriicated citlier lo the landlord or to Pow! I’ix its intent not 

to abandon the allcged lrade h t u r e s .  The emails annexed to plaintiffs’ opposition pa.pers discuss 
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other, speciiic cquipimtit that plaintiffi wanted deikndaiits to rcturn. and  not trade h t u r e s .  

Plaintiffs‘ elnails do not iiiention tlie property at issue in this litigatinn. None of the documents 

subinittcd in opposition is addressed to landlord, Plaiiitiffs overlook Ihe fact that Betelgcusc’s lcasc 

with the laiidlord, whose terms are part of Parallax’s sublease, providcs that “All property permitled 

or required to bc reiiioved, by Tenant at  the end of thc term rciiiaiiiiiig in the prcmiscs after ‘J’cnant’s 

rcnioval slid I be deemed abandoiied and may, at the electioii ofowner, either be retained as Owner’s 

property or removed from tlic premises by Owner, at Tenant’s cxpc~~sc .”  SCc Malicr Affirm., I-:x E. 

Thus, plaintiffs’ cause of action for conversion would fail, in that plaintiffs W C ) L L ~ ~  not be able to 

establish that they had not abandoiicd the alleged trade fixtures. Thcrcforc, tlic third cause of action 

is disinissed. 

Accordingly, it is liereby 

0RL)EKED that plaintiff’s motion to dismiss dcfcndants’ llrst, second, third, and f o ~ i r h  

counterclaims is grantcd without opposition; and it is further 

ORDRKEJI that d e h d a n t s ’  cross motion for suniiiiary judgment is granted, the complaint 

is dismissed, and the Clerli is directed to eiiter $udgment in defendants’ favor, 

’/ Dated: 
New York, New York 

ENTER: ,* \ 

j //;$-- I.<* 

.I.s.c. 
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