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ANNED ON 711 112007 

SUPREME COURT OF THE STATE OF NEW YOFK I - NEW YORK COUNTY 

Justice 

- v -  I 

MOTION SEQ. NO. ga 1 
MOTION CAL. NO. 

The following papers, numbered 1 to  were read on this motion tolfor 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits ----- 

7 7  
"'or 

Cross-Motion: CI Yes rl No 

Upon the foregoing papers, it  is ordered that this motion 

Thc within motion is decided in accordaiice with the accompanying Memorandum Decision. Tt is 
hereby 

32 12, graiiting surniiiary judgment against and dismissing the complaint of plaintiPs Ralph 
Marolda and Ti-virg liakol'f, is grantcd. It is iiirthcr 

0RL)hRED that lhe motion oP defciidanl Danicl Muller for ai1 order pitrsunnt to CI'LR 

ORDERED that coitiiscl for dcfcndanl Danicl Muller shall serve a copy of this ordcr wilh 
notice oleiitry williiii twciity days of entry on counsel for plaintiffs. 

Check one: L -4 FINAL DISPOSITION L -1 NON-FINAL' DISPOSITION 

Check if appropriate: 1.1 DO NOT POST REFERENCE 
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S I J P K k M E  ( ‘ O I J K ’ I ’  OF TIT13 STATE OF N E W  Y O I M  
C‘OUNTY OE N E W  YOKK: PART 35 

X -. 

RALPI r MAIKXDA 
IRVING RAKOFF, 

l i idcx No. 1 12205/06 

1) EC IS I ON/O l i D  li: R 
1’ 1 ai n t i fl-s, 

-aga i t i s t- 

DeIeiidant Dmiel Multcr- (“Muller”) iiioves for. an order ~ L I P S L I ~ I ~ ~  to CPLR 32 12, gr:inting 

siimm3iyj~icI~iiieiit agai tist and dismissing the complaiiit of plaintiffs Ralph Marvlda 

(“Mn~-old:i”) and lrviiig Rakoff (“Rakof‘f”) (collectivcly “plainti fls”), on the g o i i n d  h i t  there is 

no vnlicl giial-aiity bctwccii plainti 1’Ts and Muller. 

Miii[ci- ’,v C’oii tc7ii / ioii .v 

A 11 ho i i  gh p 1 ai I 11 ills have 31 rcady di sco n t i nuccl Ihi s actio i i  as to d cfc iidan 1 Aaron M at alon , 

tlicy 1-efiise to discontinilc thc action as to Multcr despite lhc fact Ilia1 thcrc is no complcte, 

writtcii insll-iiniciit siibscribed to by Multer. 

Acco idi 113 to M i i  1 tci- ’ s Verified B i I 1 of’ Partic ii 1 ars, MU Iter exp 1 i c i t 1 y ad vi sed p 1 ain 1 i ffs of 

Muller’s dcfciises based iipoii the lack of a writtcil guaranty. 

Pl(ii i i t( f f i’  Coii/(wlioiis 

M (iller waived and is lm-rcd from raising Lhc dcf‘cnse of lhc Statute of FI-CLLL~S Lxcailsc hc 

f.:iiIecl 10 nsscrt said dcfcnsc i n  either his ;inswcr- 01- a motiori to  disniiss. And, plainti Cf:T have  heen 
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prcjiidiced because they have already served discuvei-y iiotices withoul notice h i t  defcncl;in~ was 

’I’hnt ~Iic Guai-mty is not datcd or docs not i i~n ie  n gtineantor is of iio c o ~ ~ s e q ~ ~ e ~ i c c .  TIIGX 

is iio requireiiicnt I’m 3 contract lo he dated in order to satisry lhe Slatule of Frauds. Marolda 

;IVCI-S lliat Multcr placed his inark a[ the end ol‘thc Guaranty in his prcsciice. This is suUficicnl to 

raise an issue offact regarding Multcr’s deiiials. 

A 11 a I y 5 is 

Il IS  well settled that where a defciidant is thc proponent of a motion cor summary 

jtrdgmcnt, the dcfcndant must establish that lhc “cat~se o f  action , . . has I I U  merit” ((I‘PLR 3 

3212[b]), sufficient to wan-ant the court as :i iiiatler of law to dircct~udgmeiit in his o r  hcr fiivor 

(Hiis/i 1’ S‘r. C’/l/iiyc‘.s Ilosp., 82 NY2d 738, 739 [ 19931; W i r i q r d  v NPIV Yot-k [ J ~ i i v .  Mcrl rtr- , 64 

NY2d 85 I , 853 11 9851; Wright 1’ N~itiorralA/,~r~scnie/its, r/ic., 2003 N.Y. Slip Op. 51390(U) [Sup 

C‘t Ncw Yolk County, Oct. 2 I ,  20031). This slandard requircs h a t  thc propoiicnl of a niotioii [or 

summary judgnicnt iiiakc apt.~t~/ltj&cic showing of cntitlciiicnl IO judgmcnt as a riiattcr ol’law, by 
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xlmissiblc cvidciice deiimiistratiiig that 110 triable issw offiicl cxisls as to wlicdiei- plniiiti fl‘ 

would have been successfill in the iinderlying negligence actioii I ) .  Thus, the niotion musl be 

supported “by ilfCidavit [from a pcrson having knowlcdge of [lie Pxts], by a copy of thc pleadings 

and by othcr available proof, such iIS dcposilions” (CIPI,R 32 I2[b]). A party c;iii prove api-i i i irr 

firric entillcniwt to siiiiiiiiuy judgment through the affmmtioii of its attonicy based upon 

docLiliieliIi1~y cvidence (Ziickr:r/iiu/i, siipr(i; Przidiwtiul ,Su*iiri/ic~s Iiic. IJ X o ~ l c l l ~ ,  262 ALI2d 1 72 

[ 1 st ncpt 1999]). 

Altcrnalively, to dcfcat ;i niotion for siiiiiiiiary juclgiiieiit, tlic opposing party must show 

f‘acts sufficient to rcquii-e a trial of m y  issuc of fact (C,’PI,II $3212[b]). Thiis, where the 

pro pon en t o f t 11 e iiio ti c> i i  111 ak es a prdintr-I. fir c-ie s ha  w i ng 01 ci i t i t 1 em en 1 lo s 11 I 11 II i a ry j I I dgin e11 t, t h c 

hili-den shifts to the party opposing the motion to demonstrate hy admissihlc cvidence thc 

existciicc of ii rxtunl issue requiring a trial of the action, or to tender an acceplablc cxciisc for his 

01- her r‘ai1ui.e to do so ( Vcriwttc v Kctrwvr-lii ‘ l ’ r i ~ k  C‘o . ,  68 NY2d 7 14, 7 17 [ 19861; Zirc:kowiciti I’ 

C.‘i/j? of NCW Y w k ,  s i i p - c i ,  49 NY2d at 5 6 0 ,  562;  Foriwt v .Jcwisii Gzrilclfor t l i c  Hliiirl, 309 AD2d 

546, 765 NYS2d 326 [ 1 ’‘ Dcpt 20031). Like tlic propoiierit ofthe iiiotioii,  thc party opposing the 

niotion iniisl sct i-b‘or-lli evidcntiruy proof iii admissible fomi in support of his or her claim that 

material triable issucs of f i i d  exist (Zi~ckcniian, s11pi~i at 502).  Opponent “intist assemble and lay 

bi1l-c [its] ai‘liiiiiativc prool to dciiionstrate that genuine issucs of fict  exist” and “the issuc must 

be sliown lo be rcal, no1 feigiicd siiicc a sham or li-ivolous issuc will not preclude suiiiiiiary 

1-eliel” (Korirfhl(/ I’ NlLY Il‘wliiiolngirs, I i i ~ . ,  93 AD2d 772 [ 1 st Dcpt 19831, r ! f l J ,  62 NY2d 086 

1.19841). 
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Wiavcr and Bar lo Raising StLitiitc of Frauds 

II  is well scttlcd law ha t  if :in aI’lirmaLivc defense is iiot raiscd in thc answer oi- on a motion 

to dismiss, i t  will bc corisidcid waivccl ( SL’C: C’PLR 3018[b]; 321 1 I cj; Rogc~/~v.Shii Jirtiii Xariiig 

, 4 s s / t . ,  54 N.Y,?cl 883, 885, 444 N.Y.S.3d 9 I I ,  429 N,F.2cl 41 S [ 198 11; LS’l/c.ils 1’ ~ . ’ o z i / i h ~  (4. 

Fzi/[oti, 14 A.L).3d 919, 920-021, 787 N.Y.S.2d 727 [2005], 11). t lrwid 4 N.Y.3d 71 1, 798 

N.Y.S.2d 734, 83 1 N.E.2d 9W 120051; AIIoI 1’ hd~l~[/tPWS, 266 A.Il.2d 782, 7S4, C;!N N.Y.S.2d 

166 [ I909J ). I-lcrc, however, cle1cnd:iiii M d t e r  did sufficiently raise tlic statute offraucls ;is ai l  

al’fii-mative dcl’ciisc in  his answer. Plaintiffs caniiot claim prejiidice or s u q x i s e  since the aiiswcr 

will1 tlw bill of parlicular-s put thcm 011 iioticc thal this was a dcl’ciisc ( cf. UItdiricr- L’ Pccoruro, 

164 A.D.2d 878, 559 N.Y.S.2d 553 [ 1990] ). 

The invalidity of the giiaranty sued on may bc cstnhlished fi-om tlic ar‘lirmalive dereiisc in 

tlic answer to thc coniplaint itself, when read in coiijiiiic1ioii wit11 the Verified Hill of Parliculars. 

When the siatutc of frauds is raiscd by  motiori fix jndgiiiont 011 the pleidiIlgs as amplified by tlic 

bill ofparticulars, on such niotioii, thc affirmative clcfcnsc in  the mswcr and the bill of 

particulars must be read togclher, and, wheri so read, they are deemed to constitute O W  pleading. 

Based on such unified pleading, the aIXriiiative del’ciisc of slatiite or li-nuds is timely and not 

wnivcd. ‘I’he ddcndanl’s responsc to Demand No. I stales: “PlaiiilifTs liavc failed lo allegc with 

sufficient speci licity the existeiicc of a writtcii giiaraiity, tlic date of any allcgcd g:uai-anly and Ilie 

parties to tlic allcgcd gnaranty.” 

Stalute of Fi-a~ids 

Thc statute was not ineanl to be iitjlixed to ev;ide ;in obligation inlentionally incuii-ed. 
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Subscription is rcqnired sincc it constitutes I > r d  oC assent to tlic tcniis 0 1  lhc giiaraiitcc, is 

associated with serioiisiiess niid dclibcmtion, and confirms the gtiai.aritcc's exisleiice and the 

intent of thc giiaraiitor to bc h i l i d .  ( S'w, Ttmelco, liic. 1' C'lirriii Lorulioiis qf'iiniet.ica, lnc., 170 

A.r>,2d 930, 560 N.Y.S.2d 763; <'ohr~i 1) Shillrr, 147 A.D.2d 922, 537 N.Y.S.2d 366; Alioiisc.  17 

FIcdm-t, 78  A.D.31 71 3 ,  432 N.Y.S.2d 274.) The signiiturc required docs not necessarily havc to 

he wi-itten in ink  at tlic bottom of the piirpoi-tcd guarantee but may include any symbol 01 

111 tlic instant case:, the guaranty: 

0 does not identify thc giiarantor 

is iiot cxecuted hy signaturc of anyone 
is iindatcd 

There is no cvidciice olprejudice to plaintiffs. 

C'OllCl  11sion 

PlaiiitifTs have iiu causc ol'actioii Iicrc at law on the "guaranty." Tlic statule of frauds 

would p~-cvcnt them from holding dc1'Ciidaiit Multer liable tinder n writilig which he did not sign. 

ORDEREL) lhal tht: motion of defendant Danicl M ~ i l k r  Ibr an order- piirsuant to CPLR 

32 12, granting sL1inii1;ii-y judgment againsl and disniissing thc complaint oi~plaiiitiffs Ralph 

Mal-olda : i d  Irvirig Rakoll; is granted. It is hi-ther 
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OIIDERED that counsel Ibr tlcf'ciitlant Daiiicl Multcr shall scrvc a copy ofthis or-dcr with 

notice or enti-y wltlini twenty days orciih-y 011 couiiscl lor  plailitilk 

'I'his conslilutes the dccisioii aiid order of h i s  court. 

1)ated: .I l l lY 2, 2007 

-6- 

[* 7 ]


