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SIJPKBME COURT OF THE STATE OF NEW YORK 
NEW YORK CXIIJN‘I’Y - - PART 57 

In the Mattcr of the Application of 
CRAIG DeFKONZO, 

Prt it ion e r, 

For a Judgrnenl under Articlc 78 of 
the Civil Practice Law and Rules, 

- uguinst - DECIS ION/O R DE K 

RAYMOND KELLY, as the Police 
Commissioner of thc City of New York, ct al., 

Re.yondent.r. 

Presenl: HON. MARCY FRIEDMAN 
Justice, Supreme Court 

In this Articlc 78 proceeding, pctitioner, a retired policc officer, seeks to annul a dccision 

of rcsponcienl Board of Trustees of the Policc Pension Fund, approving the rccnmmendation of 

thc Medical Board Policc Pension Fund, Articlc I 1  (“Medical Board”) that pctitioner- be denied 

accidcnt o r  ordinary disability retirement bcncfits. Pelitionel- claims that, as the result of a line ot 

duty accident, he is disablcd from lull duty policc work and is entitled to accident disability 

retirement t~enefils. 

Pctitioncr- served as n poljcc officer with the New York Policc Depai-lment from 191-35 

iini i l  his rctircnicnt i n  Sepleiiiber 2005. On Seplember 30, 2003, pctitioner sustained a line of 

duty accidenl injury to his Icft, dominant hand. He underwent surgery and received post- 

operative trcatmcnt, including physical therapy. In  June 2004, petitioner applicd for accident 

disahilily retirement. At a hearing on August 2, 2004, thc Medical Board examined petitioner 

and reviewed medical records in conricction with petitioner’s injiii-y and subsequcnt trcatment, 

including progress rcports. The Mcdical Board [hen defei-red a decision on petilioner’s 
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application i n  order for pctitioner to rcccivc furlher therapy. On February 28, 2005, the Mcdical 

Board again examined petitioncr and reviewcd medical records, including x-rays and other 

records, which indicated that petitioner was experiencing numbness and some decrease i n  

strength in his lert hand and ringers. The Medical Board noted that petitioner inc1ic:itcd that his 

left S* finger was not moving properly and did not flex fully,  and that thc strenglh of his left hand 

had clccrcased which resulLed in his inability to properly handle his fireanii. The M.edical Board 

also reporled that, 011 physical examination, the Yh finger was tested and there was full extension 

at the MP joinl and flcxion LO 90 degrees. The Board also notcd t h a t  when the officer attcmptcd 

10 make a rist, his srnsll finger lacked the full flexion, but thcn stated that i t  was possiblc to le1 

him [lex the small fingcr ful ly  into the palm. While noting that the strength of‘ thc lefl hand 

appeared to bc pcrhaps slightly decreascd, the Board opincd that this could have been voluntary. 

Based on its revicw of the rccords and its physical examination of petitioner, thc Medical Board 

rccommendcd disapproval of holh petitioner’s application for accident disabi 1 ity and thc Police 

Commissioner’s application on petitioner’s behalf Lor ordinary disability. 

Following a rcmand to consider new cvidence, the Mcdical Board again met on July 1 1 , 

2005 to consider petitioner’s application. The Mcdical Board considered a report from Dr. 

Russell Millcr, an orthopedic surgeon who exarnincd petitioner with respect to fireaims 

ijualific;ition, and noks from Dr. Grcgory Pert-ier, an orthopedic surgeon who ex;imincd 

petitioner o n  June 2, 2005 and JLIIK 20, 2005. In  his notes, Dr. Per-t-ier concluded tha t  petitioner 

had ;1 pcrmanenl I‘unctional loss of use of the left hand. He further notcd that petilioncr was 

unable to negotiatc the duties of a full timc police officer that require grasping, piilling and using 

a fircarm with his lefl hand. The Medical Board, after reviewing records a n d  examjning 
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peli tioner, reported that “there were no significant objcctivc findings precluding thc ot’ficcr from 

performing the rull dulies of a Ncw York City Police Officer” and rccommcnded disapproval of 

disability beneri Is. 

Petilioner’s application was again remaiided to the Medical Board on March 27, 2006 for 

consideration of new evicieiice, including a repor? from Dr. Perriel-, which statcd that pelitloner 

had a pelinanent functional loss of use of the left hand and should remain on desk duty. l‘hc 

Medical Board again rccornrnended disapproval of disability benefits. On Junc 14, 2006, [he 

Board of Trustccs concurred with the rccommendation or the Medical Board. 

As explained by thc Court of Appeals in Matter of Borcnstcin v New York City Enipls. 

Rctircment Svs., 88 NY2d 756, 760 [1996]: 

The award of accidcntal disability retirement benefits to a 
NYCEKS applicant is a two-step process (see, Administrativc 
Code of City of N Y  5 13-168 [a]). The first step involves fact 
finding by thc  NYCEKS Medical Board (see also, Administrative 
Code 5 13-123 [a] [composition of Medical Board]). M e r  
conducting its own mcdical examination ol‘ the applicant and 
consicieiing thc evidence submitted in support of thc claim, the 
Medical Board, as a threshold matter, must ccr-tify whether the 
applicant is actually “physically or mentally incapacitated for the 
performance of city-scrvicc.” (Administrative Code 8 13-168 [a].) 
If the Medical Board concludes that the applicant is disablcd, i t  
must then make a rccommendalion to the Board of Trustccs as to 
whether the disability was “a natural and proxiniatc result or an 
accidental injury rcccivcd in such city-service” (Id). 

T3om-d of Trustees (see also, Administrative Code $ 13-103 [b] 
[composition of Board of Tnistees]). If the Medical Board ccrtifics 
that the applicant is not medically disabled for duty, thc Board or  
Trustecs must iiccepl that deteiniination and dc~iy applicant’s 
claim. The Board of Trustees is equally bound by a Medical Board 
finding that the applicant disabled, but in that cvcnt it must then 
makc its own evaluation as to thc Mcdical Board’s 
recommendation regarding causation. 

Thc sccond step in the process involves thc NYCEKS 

-3- 

[* 4 ]



It thus is wcll settled that the Board of Trustees is bound by thc Mcdicsl Board’s 

determination of whethcr an applicant for disability benefits has a disability. (& Mattcr of 

Rorenstein, 88 NY2cl756, supra; Matter of Canfora v Bd. o f  Trustees, 60 NY2d 347 [1983].) 

Moreover, “[o]rdinarily, ;i Mcdical Board’s disability determination will not bc disturbed i f  the 

determination is based on substantial evidence [citations omitted]. Wliilc thc cluanturn of 

evidence that rnccts the ‘substantial’ thrcshold cannot be reduced to a I‘oimula, i n  disability cascs 

the phrase has bccn construed lo require ‘somc crcdiblc cvidcncc’ [citations omitted].” (Matter of 

Borcnstein, 88 NY2d at 760.) Where ihe medical evidence is conflicting, it is solely wilhin the 

provincc of the .Medical Board to rcsolve the con~lict. (Td.; Matter of DeNaro v Ncw York City 

Empls. Retirement Sys., 265 AD2d 215 [lst Dept 19991, Iv dcnicd 9S NY2d 769 [2000].) The 

courts “cannot wcigh the medical evidence or substitutc thcir own judgment Tor that of the 

Medical Board.” (Mattcr of Santoro v Board of Trustees, 217 AD2d 660 [2d Dcpt 19951.) 

Here, petitioner’s orthopedic surgeon, Dr. Perrier, concludcd that pcti tioner was unable to 

perl‘om the dutics of :i full  time police officer because hc could not handle a fiream. Also, in  a 

May 20, 2005 rcport, NYPD Iiiedical consultant Dr. Millcr placed petitioner on restricted duty, 

noting that pctitioticr had failed lo qualify for firearms. In its July I 1, 200.5 defennination, [he 

Medical Board notcd Dr. Miller’s report but concluded, aftcr considering olher evidence and 

examining petitioner, that thcrc were no significanl objective findings precluding full duty. 

Again i n  ils final March 27, 2006 dctcrmin:ition, the Medical Board concluded thnl there were 110 

significant findings precluding petitioner from perfomiirig the full dutics of a police officer. 

Thc Mcdical Board does not, however, articulate the basis for tlic finding that petitioner 
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was able to perfonn fu l l  duty police work without qualifying for firearms. It  is unclcar whether 

the Mcdical Board concludcd that petitioner was not disablcd and  that thcrc was no objective 

basis for- finding that he could not qualify for ;I lirearm, or whether the Board concludcd Lhal 

petitioner was disabled from handling a fircann but that full duty did not require the capacity lo 

haiicllc a fireain~. The issue of whether crcdible evidence supporls the administralive dccision in 

this case cannol be rlctcrmined unless [he Mcdicil Boat-d clarifics the basis for its conclusion. 

(SCC Matter of M e w -  v Board of Tnistees of thc New York City Fire Devt., 90 NY2d 139, 152 

[ 19971.) The innttcr therdore should be rcrnanded for the Mcdical Board to explain tlic basis for 

its conclusion that petitioner can perform the full  duties of a police officcr. 

It is accordingly ORDERED that the petition is granted to the extent of rcmanciing the 

matter to rcspondents for further proceedings and the issuance of a determination consistent with 

this dccision. 

This constitutes the dccision and judgment ol' thc court. 

Dated: New York, New York 
June 26, 2007 
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