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4NED ON 711 112007 

SUPREME COURT OF THE STATE OF NEW YORK- NEW YORK COUNTY 

PRESENT: Hon. DORIS LING-COHAN, Justice PART 36 

VERIZON NEW YORK INC., 

Plalntiff, 

- v -  

TNDEX NO. ll8461/06 
MOTION DATE 
MOTION SEQ. NO. 001 
MOTTON CAL.NO. 

.- 

CONSOLIDATED EDISON, INC., 

Defendant 

The following papers, numbered I to 4 were read on this motion to/ or : dismiss complaint. 
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IJpon the foregoing papcrs, it is ordered that this motion is denied, for thc rcasons ct forth below. 

Bac kmo iind 

PlaintiTf Vcrizon Ncw York Inc. (Verimn) brings this action to recover approximately $390, 

805.00 in daimagcs to its property, including tclccnrnniunicalions cables, cquipmcnt, poles and 

facilities, locatcd at tlic intersection ofEast 64”’ Strcct and Second Avenue in Ncw York, New York. 

‘I’hc complaint alleges that thc damagc occurred on or about Fcbruary 6, 2004 and was causcd by a 

steam leak from thc equipment and lacilities of defendant Consolidatcd Edison, Inc. (Con Edison). 

‘I’hc complaint contains causes of action sounding in negligencc and trespass (AI-firmation of William 

F, Tietjen, Esq. in Support of Motion [Tietjen Aff. in Support], Ex. A [Verificd Complaint]). 

Con Edison has movcd for an order, pursuant to Cl’LlC 32 I 1 (a) ( S ) ,  to dismiss h e  action as 

time-barrcd by the three-year Statute of Limitations in CP1,R 2 14 (4). In  support of its motion, Con 

Edison has submitted an affidavit from John F, Lind, a Section Managcr oflitigalion and Claims in 
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the company’s Law Department, who is responsible lor investigating all claims and suits against Con 

Edison for personal itijuries and property damage (Tietjen AIL in Support, Ex. C [Lind Aff.j). Lind 

states that he searched the company’s records for a period of two years prior to the date of February 

6, 2004, alleged i n  the complaint. He found only one report ora steam incidcnt at thc location of 

Easi 64“’ Street and Second Avcnue during this pcriod, which occurred on September- 26, 2003 (Lind 

Aff., at 11 6). According to Con Edison’s cmcrgcncy ticket, Veiizon allegedly notilied Con Edison of 

a steam incident on September 26, 2003, and Con Edison iiislalled a stack to vcnt tlic stcam, 

dirccting tlic flow of steam away from Verison’s facilities and above pedestrian and vehicular traffic 

(Lind All:, at 11 7; and Ex. C-I). Anolher report from Con Edison indicates that Verizon claimed that 

IS0 of its customers in thc arca lost telephonc scrvicc, as a result ofthe September 26, 2003 incident 

(Lind Aff., Ex. C-3). Afier inslalling the stack lo vent the stcam, Con Edisori repaired the equipment 

at the location of thc rcportcd steam Icak. According to Lind, Con Edison’s rcport indicatcs that thc 

rcpairs were completed on Deccmber 10, 2003 (Lind Aff., at 7 9; and Ex. C-3). ’I’he top portion of 

Con Edison’s reporl, however, lists the “Compl Datc” as December 16, 2003, suggesting that repairs 

were complctcd on that date (T.ind Aff., Ex. C-3). 

Verizon’s Report orhoperty Damage to Outsidc Plant lists February 6, 2004, as both the 

“Date of Daniagc” and the “Date Discovered” (T,ind A K ,  Ex. C-4). The handwrittcn description of 

lhe allcgcd incident on the Verizon report states, in pertinent part, “cablc was darnngcd by previous 

stcam” (id.). Lind asserts, bascd upon the docunicnts he reviewed from Con Edison’s files, that thc 

only previous stcani incident reported at the localion at issuc was on September 26, 2003 and, thus, il‘ 

the daniagc Vcrimi was referring to was caused by Con Edison’s steam system, i t  would have 

occurrcd on that date (1,ind Aff., at 11 11 10-12). Vcrizon first reported its properly damage claim to 

Con Edison on or about August 28, 2004 (Litid A K ,  Ex. C-2). 

Vcrizon commenced the instant action, by filing tlic sunimons and complaint, on or about 

Deceniber 13, 2006 /TietLjen A K  i n  Support, Ex. A). According to Con Edison, tlic thrcc-year 

Statute of Limitations for property damage actions based upon negligence and other torts in CPLR 

2 

[* 2 ]



214 (4j, accrued on September 26, 2003, the date of the alleged reported steam incident, or, at the 

latest, on Deccmber 10, 2003, the datc that the repairs at the location of the incident were purportcdly 

coinpletcd. ‘I’herefore, Con Edison asserts that the action commcnced on December 13, 2006 is 

ti me- barred. 

Discussion 

Allliough Con Edison’s motion is dcnoniinatcd as a niotion to dismiss, Con Edison has 

suppoi-tcd its motion with evidencc which could be considered i n  a motion for summary judgment, 

an affidavit by an einployec and documentary evidence (SCC CPLR 32 1 1 [c]). In addition, this Court 

notes that Con Fdison has served its miswcr. 

I1‘his Court considers the motion to be a motion for summary judginent, the following 

gcncral principles apply. Suinmary judgment is a drastic remedy, which is the procedural equivalent 

o r  trial, and should iiot be grantcd where there is any doubt as to the existence of‘ triable issucs of fact 

(see S J. Cupdin A.ssoc., Inc. v Globe Adfji. C.Iorp., 34 NY2d 338, 34 I [ 19741; Sillmun v Twentieth 

Cent~ry-Fox Film Corp., 3 NY2d 395, 404 11 9571; Epslcin v ,Scully, 99 AD2d 7 13, 7 I4 [ 1 Dept 

19841). ‘I’he proponent ora summary judgment motion must make a prima facic showing or 

eiititlement to judgment as B matter of law, tendering sufficient evidence to eliminate any material 

issucs of fact from the case (.SLY Winegrad v New York [Jniv. Med. Ctr., 64 NY2d 85 1 ,  853 [ 19851). 

Furthcr, in order to obtain suiniiiary judgment, the riiovant must “establish his cause or  action or 

deknse ‘sufficiently to warrant the court as a inattcr of law in directing judgment’ in his favor 

(CPLR 32 I2 [b]) and he inust do so by tender of evidentiary proof in adinissiblc form” (Friends of 

Animals, Inc. 17 Associcrted Fur A@-.s., Inc., 46 N Y2d 1063, I067 [ 19791 j; see cil.vo Zuckerman v Ci@ 

cfhiciv York, 49 NY2d 557, 562 r19801). Tlic failurc to make such a showing requires dcnial ofthe 

motion, regardless o r  the sufficiency of the opposing papers (.set Winegrad v N w  York IJniv. bled 

Ctr., 64 NY2d at 853;  scc also Wright v I,‘, H, Martin of White Plains Rd., Innc., 23 AD3d 295 [ l”  

Dept 20051). Oiicc this showing has been madc, however, the burden shifts to the party opposiiig thc 

motion for summary j udgiiient to “produce evidentiary proof in admissible form sufficient to require 
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a trial of material questions of fact on which hc rests his claim or must demonstratc acceptable 

excuse [or his Cailurc to mcct tlic rcquirenient oi'tender in admissible form" (Ziickerman v City of 

New York, 49 NY2d at 562). 

On the record before this (hur t ,  Con Edison has not established that it is entitled to summary 

judgmciit. Con Edison has M c d  to submit ail affidavit by an individual with personal knowledge of 

the I.cls, as is requircd by CPIA 32 I2 (b). 'l'he affidavit of Clon Cdison's ernploycc, John l,iiid, and 

the annexed docurnenls reveal the existcncc of triable issues of fact rclcvanl to determining the 

appropriate Statute of Limitations applicable to this matter, the date of accrual of lhe limitations 

period, as wcll as whether Con Edison is liable for the dainage allegedly sustained by Verizon, 

including: (1) the naturc of the alleged dainage to Vcrizon's equipment and the cause of the damage; 

(2) thc date when the damage occurred; and (3) the date when Verizon discovered the damage to its 

equipment. SiiInrnary judgmcnt is premature in the instant casc, as discovery has not becn 

completed, which could reveal evidentiary proof in admissible rorm crucial to resolving the above 

factual issucs (.see CPJ,K 32 12 [t]; George 1, New York City 7 k  Azifh.,  306 AD2d 160 [ I  st Dcpt 

20031; Arez v Twin Purks Northeust IIotwes, I I ~ c . ,  294 AD2d 266, 267 [ 1 Dept20021; Schachat v 

Bell AtI. C.'orp., 2x2 AD2d 329, 330 [ 1 '' Dcpt 2001 1; Esposito v Mtltropolitan Ilransp Aulh., 264 

AD7d 370 [l"Dept 19991). 

'l'he major legal issue raised on the instant motion is whether thc Statute of 1,imitalions 

provision in  UPLR 2 14 (4) or CPLR 2 14-c is applicable to tlic instant matter. As noted above, Con 

Edison asserls that gcncral limitations provision in CPI,R 2 14 (4) [or actions to rccover for damages 

to property, based upon causes of action sounding in tort, applies lo the instant niattcr. Theretore, 

the three-year limitations period began to run on September 26, 2003, thc date on which Con Edison 

asserts that any darnagc to Verizoii's equipment rcsulting from Con Edison steam operations would 

have occurrcd, or, at the latest 01-1 December 10, 2003, when repairs at the location o r  the allegcd 

steam incident wcre completed (see Verizon-New York, h c .  v Keckson Assocs. Red ly  Corp., 19 

AD3d 291 [ 1 'I Dept ZOOS]; h.1unl~attanvilh Coll. 1' James John Romeo Cmn.sarlting Engr., P.C., 5 
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AD3d 637, 241 [2d Dept 20041j. 

Vcrizon, asscrts, however, that this action is governed by the special Statute of Limitations 

provision in CPLIC 2 14-c (2), which provides: 

“Notwithstanding the provisions of section 21 4, the three year pcriod in wliich an action to 
recover damages Tor pcrxonal injury or injury to property caused by thc latent effccts of 
cxposurc to any substance or combination of substances, in any form, upon or within the 
body or upon or within property must bc coinrncnced shall be computedfiwrn the date of 

discovcyJ of tlic injury by lhe plainlifjrof from the dale when or.fiom the date when thrrmgh 
llie cxerrise reasonable dilipnce szich injirry should huvc been discovcwd by the pluintlfl 
wliichevrr is curlier. ” (Eiiipliasis supplied) 

According to Vcrizon, the three-ycar limitations period h r  this action accrued, pursuant to CPLR 

214-c (2>, on February 6, 2004, when the allegcd steam darnage to i ts  equipment was discovcred. 

‘I’hererore, Verizon argues that this action, which was commenced on or about December 13, 2006, 

is not time-barred. 

There is a substantial legal qucstion, however, as to whether the limitations provision in 

CPI,R 214-c (2), triggered by the discovcry of the injury or damage, is applicable to this action, il‘  

disclosure revcals that Verizon’s cquipmcnt was damaged by steam, meaning water vapor. If cither 

party iiioves for summary jiidgiiient upon the completion of discovcry, they sliould address this legal 

issuc, in  detail, including the dccisions by the Court or  Appeals and the Appellate Divisions 

concluding that CPLR 2 14-c is intended to apply only to pcrsonal injury or properly damage 

resulting from the latent cffects of exposlire to toxic or hazardous substances (sce Rkrnco v Amwicun 

Tcl. c7nd Tel. c‘o., 90 NY2d 757, 766-767 119971, rcurgdcnicd91 NY2d 922 [I9981 [language of 

CPLR 214-c, read as a whole, and the lcgislativc history ofthe bill adding this provision indicate that 

it is intended to cover injury or damage resulting from exposure to toxic substances]; SCL‘ also 

GerrnLinlowri C‘enl. School Dist. v C‘lurk, C h k ,  ikfilliLy & Gilson, A M ,  100 NY2d 202, 205-207 

[ZOO31 [amendment adding C:PI,R 214-c was intended to remedy the inequities that arose from 

applying the coiiimon-law rule that the limitations period for so-called “toxic tort” C ~ S C S  accrued 

from the date ol‘exposure to toxic substances, by tolling the limitations period until B party discovers 
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or should have discovered the harm resulting froin the latent effects ofexposurc to a toxic 

substancc]; Pullerson 1’ Civ ofhiew Yo& 280 AD2d 2 13, 2 14-2 1 5 [2d Dept 200 I] ,  f v  denied 98 

NY2d 614 [ZOO21 [Cl’LR 214-c inapplicable to action by employees to recover for injuries caused by 

the improper regulation of conipresscd air in a device used in a sewcr tunnel project; “CPLR 2 14-c 

was no1 intended to apply to nontoxic substances [iiicluding air] which may, through improper use, 

cause latent injuries" [parenlhetical supplied]]; Hochester Gas & Rlec. Curp. v City of Koche.ctcr, 258 

AD2d 945 [4”’ Depl 1990J [CPLII 2 14-c inapplicable 10 action by utility to rccover h i .  property 

damage caused by water main brcak; water is 1101 a toxic substance within the meaning of CPLR 

2 14-c]; Mcrrlzlqfl’v City qfNew York, 238 AD2d 115, 117 [ I ”  Dept 19971, lv dismissed90 N Y 2 d  935 

[ I  9971 [CPLR 21 4-c not applicable lo aclion by firing range inslrcrctors injured by sound of gunfire; 

sound, a phenomenon which is normally benign, “is readily distinguisliable h n i  h e  injurious 

substances conleniplated by CPI,R 2 14-c [2]”]. 

’l’hereforc, in view ofthe faclual and legal issues which must be resolvcd, Con Edison’s 

motion to disiiiiss this action is denied. 

Accordingly, it is 

OIIDERED that the nnolion by defendant Consolidated Edison, Inc. to dismiss this action is 

denied; and it is liirther 

ORDERED lhat the partics shall appear for a preliminary conference on Friday, July 27, 

2007 at 9 3 0  A.M. in Room 279 at 80 Centre Strcct in New York, NY; and it is furthcr 

ORDERED that, within 30 days of entry, plaintiffshall serve a copy of this dccision and 

order, togctlicr with riotice of entry, upon dcfcndaiit. 

This constitijtcs the Decision and Order of tlic Court. 
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