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MERKILI,  LYNCH/WFC/L, I N C . ,  MERRILL LYNCH/ 
WFC/D P K O P E K T I E S ,  I N C .  , and MERIII1,L L Y N C H  
& CO., INC., 
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STRUCTURE-TONE, INC. and STRUCTURE TONE 
GLOBAL S E R V I C E S  , I N C .  , 

DORIS LING-COHAN, J. : 

In this a c t i o n  t o  r e c o v e r  mone ta ry  damages f o r  a workp lace  

i n j u r y ,  t h e  e i g h t h  t h i r d - p a r t y  d e f e n d a n t s ,  S t r u c t u r e - T o n e  I n c .  

and  S t r u c t u r e  Tone Global  S e r v i c e s ,  I n c .  ( t o g e t h e r ,  S t r u c t u r e  

Tone) move f o r  summary judgment  d i s m i s s i n g  t h e  e i g h t h  t h i r d - p a r t y  

complai .nt  and  ail. c r o s s  c la ims a s  a g a i n s t  i t . '  Defendan t s  

M e r r i l l  Lynch/WFC/L, I n c .  , Merr i l l  Lynch WFC/D P r o p e r t i e s ,  I n c . ,  

and Merr i l l  Lynch & C o . ,  Inc. (LogeLher, Merrill Lynch)  c r o s s -  

move f o r  p a r t i a l  summary judgment  d i s m i s s i n g  t h a t  p o r t i o n  of 

p l a i n t i f f ' s  f i r s t - p a r t y  c o m p l a i n t  t h a t  s e e k s  r e c o v e r y  f o r  cornmori- 

law n e g l i g e n c e ,  a s  w e l l  a s  v i o l a t i o n s  o f  Labor  Law § 2 0 0 .  

For the r e a s o n s  s t a t e d  below,  the i n s t a n t  m o t i o n  a n d  cross 

motion  a r e  g r a n t e d .  

A l though  o r i g i n a l l y  framed a s  a mot ion  t o  dismiss  t h e  1 

p 1 , a i n t i f f ' s  co rnp la in t ,  t h e  mot ion  was s u b s e q u e n t l y  amended t o  
seek d i s m i s s a l  o f  t h e  eighth t h i r d - p a r t y  c o m p l a i n t .  
had  t h e  o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  amendment. 

All p a r t i e s  
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Background 

E 1 a i n t i f . f  a l l e g e s  t h a t ,  on  November 3 0 ,  2001, she was a n  

employee of  P i n n a c l e  E n v i r o n m e n t a l  Corp.  ( P i n n a c l e )  and  was 

i n j u r e d  w h i l e  work ing  on a n  asbestos abatemenI: projccl. a t  one o f  

t h e  World F j - n a n c i a l  C e n t e r  b u i l d i n g s  i n  l o w e r  Marlhat-tan. 

A c c o r d i n g  Lo p l a i n t i f f ,  she was h i r e d  to c l e a n  up a s b e s t o s  

c o n t a m i n a t i o n  a t  2 2 5  L i b e r t y  S t r e e t ,  N e w  York ,  N e w  York, 

f o l l o w i n g  t h e  d e s t r u c t i o n  of  t h e  World T r a d e  Center. P l a i n t i f 1  

asser t s  k h a t ,  w h i l e  a t t e m p t i n g  t o  c o r i s t r u c t  a scaffold w i t h i n  t-he 

gymnasium of  t h e  b u i l d i n g ,  a p o r t i o n  of  i t  c ;o l lapsed  and  h i t  h e r  

i n  t h e  head, caus i .ng  i n j u r i e s  t h a t  f o r m  t h e  b a s i s  o f  this a c t i o n .  

P l a i n t i f f  s e e k s  mone ta ry  damages b a s e d  upon common-law 

n e g l i g e n c e ,  a s  w e l l  a s  v i o l a t i o n s  of Labor  Law 5 5  2 0 0 ,  2 4 0  (l), 

and  2 4 1  ( 6 ) .  I n  t h e  i n s t a n t  cross m o t i o n ,  M e r r - i l l  Lynch seeks 

d i s m i s s a l  of t h e  p o r t i o n  o f  p 1 , a i n t i f f ' s  c o m p l a i n t  t h a t  a1 l e g e s  

common-law n e q l i g e n c c  and v i o l a t i o n s  of  Labor Law S 2 0 0 .  Merrj.11 

Lynch, t h e  lessee of  t h e  b u i l d i n g , '  contends that i t  n e i t h e r  

supervised p l a i n t i f f ,  n o r  caused o r  had n o t i c e  of  a n y  d e f e c t i v e  

c o n d i t i o n  a t  p l a i n t i f f ' s  work s i t e .  

S t r u c t u r e  Tone seeks d i s m i s s a l  o f  Merr i l l  Lynch's c i g h t t i  

t h i r d - p a r t y  c o m p l a i n t ,  which allcqes t h a t :  (1) S t r u c t u r e  Tone  

f a i l e d  t o  p r o c u r e  i n s u r a n c e  on Merr i l l  L y n c h ' s  b e h a l f  for the 

2 A c c o r d i n g  t o  Merrill Lynch, t h e  owner o f  t h e  b u i l d i n g  is 
t h e  e n t i t y  know a s  B r o o k f i e l d  P r o p e r t i e s .  See Anthony Ponzo 
(Ponzo) EBT,  at 18. 
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c o n s t r u c t i o n  p r o j e c t ;  a t  t h e  World F i n a n c i a l  Center; ( 2 )  M e r r - i l l  

Lynch i s  c n L i t l e d  to common-law and c o n t r a c t u a l  i n d e m n i f i c a  L ion  

f r o m  S t r u c t u r c  Tone f o r  any  l i a b i l i t y  a s s e s s e d  a g a i r l s t  Merr i l ]  

Lynch a s  t-he resu l t  o f  plaj-ntif f s a c c i d e n . t ;  and ( 3 )  c o n t r i b u t i o n  

t o  any  m o n e t a r y  damages as a s s e s s e d  aqa ins i ;  Merr i l l  J,,ynch i n  t h e  

f i r s t - p a r t y  a c t i o n .  

Discussion 

Accord ing  t o  S t r u c t u r e  Tone, i t  i s  e n t i t l e d  t o  dismissal or 

thc e i g h t h  t h i r d - p a r t y  c o m p l a i n t ,  b e c a u s e  i t  d i d  riot p e r r o r m  any  

a s b e s t o s  a b a t e m e n t  work, w a s  n o t  p e r m i t t e d  on t h e  s i t . e  w h i l e  s u c h  

a s b e s t o s  a b a t e m e n t  was b e i n g  pe r fo rmed ,  and d i d  riot b e q i n  t h e i r  

p o r t i o n  of  t h e  p r o j e c t  u n t i l  t h e  a s b e s t o s  a b a t e m e n t  a t  t h e  s i t c  

had  b e e n  c o m p l e t e d . '  

T o n e ' s  m o t i o n  to d i s p u t e  Structure T o n e ' s  c l a i m s ;  t h u s ,  t h e  

mot ion  i s  g r a n t e d  and  t h e  e i g h t h  t h i r d - p a r t y  a c t i o n  i s  d i s m i s s e d .  

Merr i l l  Lynch h a s  n o t  opposed  S L r u c t u r e  

Summary Judgment 

3 S t r L l c t u r e  Tone c o n t e n d s  t h a t  a l t h o u g h  i t  was t h e  
c o n s t r u c t i o n  manager  f o r  the c l e a n - u p  p r o j e c t ,  i t  d i d  n o t  klire 
p l . a i n t i f f  I s e m p l o y e r ,  P i n n a c l e ,  f o r  t h e  a s b e s t o s  a b a t e m e n t  
P o r t i o n  of the p r o j e c t .  Rober t  Corlnors, EXaTnindtiOn Betore 
Tr i a l .  ( E B ' T ) ,  a t  40. 
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f a c t  i s  p r e s e n t e d "  ( G l i c k  (5 Dolleck, I n c .  v T r i - P a c  E x p o r t  C o r n . ,  

2 2  NY2d 4 3 9 ,  4 4 1  [1968]), b e c a u s e  sumrnary judgment  i s  a d r a s t i c  

remedy t h a t  should not- bc i n v o k e d  w h e r e  t h e r e  is a n y  d o u b t  e ~ s  t o  

t h e  e x i s t e n c e  of a t r i a b l e  issue or when t h c  i s s u e  i s  even 

arguab1.e .  See Zuckerman v City of New York, 4 9  NY2d 5.5'7, 562 

(1 980) 

P l a i n t i f f  c o n t e n d s  t h a t  Merr i l l  Lynch h a s  n o t  s a t j . s f i e d  i t s  

b u r d e n  of p r o o f ,  e n t i - t l i n g  i t  t o  summary judgment  d i s m i s s i n g  t.he 

common-law n e g l i g e n c e  and Labor  L a w  5 200 c a u s e s  o f  a c t i o n .  T o  

f u l f i l l  i t s  b u r d e n  of proof, a movant must p r o f f e r  e i t h e r  

a f f i d a v i t s  by one who h a s  knowledge of t h . e  f a c t s  o r  documerits t o  

s u p p o r t  i t s  c o n t e n t i o n  t h a t  i t  i s  e n t i t l e d  t o  d i s m i s s a l  o f  a. 

p l a i - n t i f f  s c la ims .  See Wrineqrad v New York U n i v e r s i t y  Med ica l  

Center, 6 4  NY2d 851 ( 1 9 8 5 ) ;  see also McCattv v C r e a t i o n s  

Associates, 260 AD2d 315 (1st Dept 1 9 9 9 ) .  

The  M e r r i 1 1  Lynch d e f e n d a n t s  have  p r o f f e r e d  EBTs of  t . he  

r e l e v a n t  p a r t i e s  t o  t h i s  a c t i o n  as  e v i d e n c e  s u p p o r t i n g  t h e i r  

c r o s s  m o t i o n .  Such documen ta t - ion ,  i€ p e r s u a s i v e ,  mee1.s  the 

r e q u i r e d  b u r d e n  of  p r o o f .  See Thomas v HampLon E x p . ,  I n c . ,  2 0 8  

AD2d 8 2 4  (2d Dept 1994), l v  d e n i e d  8 5  NY2d 8 0 3  (199.5) (where  ever1 

u n e x e c u t e d  EBT t r a n s c r i p t s  were h e l d  t o  be s u f f i c i e n t  t o  s u p p o r t  

a summary Ij udgrnent m o t i o n .  ) 

Common-law neg l i -gence  r e q u i r e s  a p l a i n t i f f  t o  show that: (1) 

a d e f e n d a n t  e i t h e r  created o r  had n o t i c e  of  t h e  a l l e g e d  d a n g e r o u s  
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o r  d e f e c t i v e  c o n d i t i o n ,  as w e l l  a s  (2) t h a t  t h e  a l l e g e d  d a n g c r o u s  

condi . t ior i  was t h e  p r o x i m a t e  cause of  t h e  i n j u r y .  .See Pouso v 

Citv of  N e w  York, 1 7 7  AD2d 5 6 0  (2d Dept 1 9 9 1 ) .  These  cornion-1.aw 

n e g l i g e n c e  r e q u i r e m e n t s  have  been  c o d i f i e d  i n  L a b o r  Law 5 2 0 0 ,  

where a n  owner a n d  a g e n e r a l  c o n t r a c t o r ' s  d u t y  t o  m a i n t a j n  a s a f e  

w o r k p l a c e  f o r  those i n v o l v e d  i.n c o n s t r u c t i o n  i s  det:ail e d .  See 

Gasper  v Ford  Motor C o . ,  1 3  N Y 2 d  104 (1963). 

I n  t h e  c o n t e x t  of a Labor  Law 3 2 0 0  c a s e ,  i f  a defective 

c o n d i t i o n  i s  a l l e g e d  to be t h e  c a u s e  of  a w o r k e r ' s  i n j u r i e s ,  t h e  

worker  m u s t  proffer e v i d e n c e  t h a t  t h e  owner o r  contracLor e i t h e r  

c a u s e d  t h e  d a n g e r o u s  c o n d i t i o n  o r  had  a c t u a l  o r  c o n s t r u c t i v c  

n o t i c e  o f  i t .  See H i s s i n s  v 1790 Broadwav A S S O C S . ,  261 A D 2 d  223  

(1st  Dept 1 9 9 9 ) ;  see a l s o  Balai v Equi tab1.e  Life A s s u r .  S o c .  o€ 

U . S . ,  2 1 1  A D 2 d  4 8 7  (1st Dept), 1.v d e n i e d  85 N Y 2 d  8 1 1  (1995). 

However, when i t  i s  t h e  w o r k e r ' s  methods  t h a t  are  a t  i s s u e ,  t o  

e s t a b l i s h  l i a b i l i t y  unde r  t h e  common l a w  and  Labor Law 5 2 0 0 ,  

s u p e r v i s i o n  and c o n t r o l  of t h e  i n j u r e d  worker  a r e  r e q u i r e d .  

Favia  v Weatherby  C o n s t r .  C o r n . ,  2 6  AD3d 1 6 5  (1st Dept 2 0 0 6 ) .  

A t  issue in t h i s  a c t i o n  i s  t h e  w o r k e r ' s  m e t h o d s ,  n o t  a 

d e f e c t i v e  c o n d i t i o n ,  i n  t h a t  p l a i n t i f f  a l l e g e s  t h a t  s h e  was 

h e l p i n g  t o  c o n s t r u c t  t h e  s c a f f o l d i n g  and w h i l e  d o i n g  s o ,  a 

p o r t i o n  of  i t  c o l l a p s e d  on h e r .  See P l a i n t i f f ' s  EBT, at 3 7 .  

T h e r e f o r e ,  s u p e r v i s i o n  and  c o n t r o l  b y  Merrill Lynch was r e q u i r e d  

f o r  l i a b i l i t y  u n d e r  common-law n e g l i g e n c e  o r  Labor  Law 5 200 
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t h e o r i e s  a 

I n  t h i s  c o n t e x t ,  s u p e r v i s i o n  arid c o n t r o l  a r e  more t h a n  a 

" g e n e r a l  duLy t u  s u p e r v i s e  t h e  w o r k  and  e n s u r e  c o m p l i a n c e  wiI:h 

s a f e t y  r e g u l a t i o n s .  ' I  D e  La Rosa v P h i l . i p  M o r r i s  Manaqement 

C o r p . ,  303 AD2d 1 9 0 ,  192 (1st Dept 2 0 0 3 ) ;  see also V a s i l i a d e s  v 

L c h r e r  McGovern & B o v i s ,  T n c . ,  3 A D 3 d  4 0 0  (1s t  Dept 2 0 0 4 ) ;  R e i l l v  

v Newireen A s s o c i a t e s ,  303 AD2d 2 1 4  (1st  D e p t ) ,  lv d e n i e d  100 NYZ 

508  (2003)  . 'I [MI o r i i t o r i n g  a n d  ove r s igh t :  o f  t h e  t i m i n g  and  

q u a l i - t y  of  t h e  work i s  n o t  enough t o  impose  1 . i a b i . l i t y  u n d e r  

s e c t i o n  200[,n]or i s  a g e n e r a l  d u t y  t o  e n s u r e  compLiance w i t h  

s a f e t y  r e g u l a t i o n s  o r  t h e  a u t h o r i t y  t o  s t o p  work f o r  s a fe t ry  

r e a s o n s . "  Da lanna  v C i t v  of N e w  York, 308 AD2d 4 0 0 ,  4 0 0  (1st  

Dept 2 0 0 3 ) .  

M e r r i l l .  Lynch h a s  proffered t e s t i m o n y  t h a t ,  a l t h o u g h  

p l a i n t i f f  i s  n o t  s u r e  e x a c t l y  what  happened  d u r i n g  the a c c i d e n t ,  

i m m e d i a t e l y  b e f o r e  t h e  s c a f f o l . d i n y  h j . t  h e r  on t h e  h e a d ,  p l a i n t i . f f  

states t h a t  s h e  was p l a c i n g  w h e e l s  on i t  a n d  t h e  s c a f f o l d i n g  was 

being h o i s t e d .  (see P l a i n t i f f ' s  ERT,  a t  3 7 ) .  A d d i L i o n a l l y ,  s h e  

t e s t i f i e s  t h a t  she  d i d  not; t a k e  i n s t r u c t i o n s  f rom anyone  o t h e r  

t h a n  h e r  s u p e r v i s o r - s  d u r i n g  h e r  employment a t  t h e  c o n s t r u c t i o n  

s i t e .  See P l a i n t i f f ' s  EBT, a t  4 9 ,  93 .  Whi le  p l a i n t i f f  

t e s t i f i e d  t h a t  s h e  d i d  n o t  remember which company h e r  s u p e r v i s o r s  

worked f o r  (see P l a i n t i f f ' s  E B T ,  a t  128), t-here i s  nu p r o f f e r e d  

e v i d e n c e  t h a t  i t  was M e r r i l l  Lynch.  Merril l  J,ynch c o n t e n d s  
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t h a t  it managed the c l e a n - u p  work a t  2 2 5  L i b e r t y  S t r e e t ,  Ncw 

Y o r k ,  N e w  Y o r k ,  a f t e r  t h e  f a l l  of t h e  World T r a d e  C e n t e r  t o w e r s  

(= Ponzo EBT, a t  20) ; however ,  c o n t r a c t o r s  and  subcont rac t .o r .5  

were h i r e d  t o  p e r f o r m  t h e  a c t u a l  c l e a n - u p  d u t - i e s .  Set Ponz.o EDT, 

a t  23. S p e c i f i c a l l y ,  Ponzo t e s t i f i e d  Lha t  he, 2s Merrill L y n c h ' s  

r e p r e s e n t a t i v e  on t h e  s i t e ,  I' [ h ]  i r e d  t h e  c o n t r a c t o r s ,  a t t e r i d c d  

m e e t i n g s  and  weekly  c o n s t r u c t i o n  m e e t i n g s ,  s e t  u p  a n  i n d o o r  a i r  

q u a l i t y  p rogram f o r  t h e  employees  corning back  t o  work . "  See 

Ponzo E B T ,  aL 2 8 .  T h e r e  i s  no e v i d e n c e  t h a t  Mer r i l l  Lynch, the  

l e s s e e  01 t h e  p r o p e r t y  i n  q u e s t i o n ,  d i d  anyLhirly more Lhan 

g e n e r a l  m o n i t o r i n g  o r  o v e r s i g h t  o f  all. t h e  clean-up work b e i n g  

done a t  2 2 5  L i b e r t y  S t r e e t ,  N e w  York, N e w  York. Thus, l:hc 

Merr i l l  Lynch d e f e n d a n t s  a r e  e n t i t l e d  t o  d i s m i s s a l  o f  plaintif€'s 

common-law n e g l i g e n c c  and Labor  Law S: 2 0 0  c l a i m s .  

Order 

A c c o r d i n g l y ,  i t  i s  h e r e b y  

ORDERED Lhat S t r u c t u r e - T o n e  lnc. arid S t r u c t u r e  Tone Global 

S e r v i c e s ,  I n c . ' s  m o t i o n  for summary judgment  d i s m i s s i n g  M e r r i l l  

Lynch/WFC/TJ, Inc. , Merr i l l  Lynch/WE'C/D P r o p e r t i e s ,  I n c .  , arid 

Merrill Lynch & Co. , I n c .  ' s e i g h t h  t h i r d - p a r t y  compl-a in t  i s  

g r a n t e d ,  and  t h e  e i g h t h  t h i r d - p a r t y  c o m p l a i n t  i s  h e r e b y  d i s m i s s e d  

w i t h  c o s t s  and d i s b u r s e m e n t s  t o  S t r u c t u r e - T o n e  Inc. and S t r u c t u r e  

Tone Gl.obal. S e r v i c e s ,  I n c . ,  a s  t a x e d  b y  t.hc C l e r k  of  t h e  C o u r t  

upon t h e  s u b m i s s i o n  of  a n  a p p r o p r i a t e  bill. o f  c o s t s ;  arid i t  i s  
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f u r t h e r  

ORDERED that; the C l e r k  i s  d i r e c t e d  to e n t e r  judgment  

a c c o r d i n g l y ;  and i t  i s  fur-Lher  

ORDERED t h a t  Merrj.11 Lynch/WFC/L, I n c . ,  Mcrrill 'Lynch WFC:/D 

P r o p e r t i e s ,  In ( : . ,  and Merril l  Lynch & Co., Lnc.'s c r o s s  mot-ion 

for p a r t i a l  summary judgment: d i s m i s s i n g  that p o r t i o n  of 

p l a i n t i f f  ' s f i r s t - p a r t y  compl -a in t  \ .ha t  s e e k s  r e c o v e r y  f o r  common- 

law n e g l i g e n c e  a n d  v i o l a t i o n s  of  Labor  Law 5 2 0 0  i s  g r a n t e d ;  i t  

Hon. Doris Ling-Cohan, ( 7 .  S - C . 

Ci:\Suprcme Court\Surnmary Juclfimznt\Rohlcs.nlcrrilllynch.wpd 
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