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This is an action brought by plaintiff insurer secking a declaration that it 1s not obligated,
under o commercial general liability policy, to defend or indemnify delendants Sutton Place
Restaurant and Bar, ne. (“Sutton Place™), Allan Bradbury, and Sutton Place employees John
Does [-10 (“John Does™)(collectively, “Defendants™), in an underlying personal injury action by
Jason Lash (the “Lawsuit™). Plaintiff moves for default judgment against defendants the City of
New York (the “City™) and the City of New York Police Department (the “Policc™) and for
stmary judgment against Defendants. Defendants cross-move for summary judgment agaimst
plamnti(t.

I Background

The alleged incident giving rise to the Lawsuit occurred on January 15,2005, The
] awsuit was Nled on December 29, 20050 The complamt contains (N causces ol action, arising
from an alleged assault and battery of Mr. Lash by Sutton Place employees and Mr. Tash’s

subsequent arrest. ineluding: assuult and battery and false imprisonment against Defendants
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malicious prosccution against Sutton Place, Mr. Bradbury, the City and the Policer and false
arrest and false imprsonment against the Citv and the Police.

sutton Places™s manager, Allan Bradbury, avers the Tollowing. e is i manager at Sutton
Place and was present at the ume of the subject incident. Sutton Place 1s a bar and restaurant in
Manhattan, where patrons commonly must be removed from the premises due 1o misconduct and
arrested by the police when necessary. Mr. Bradbury demies the allegations of the Lawsuit and
submits that there was no reason 1o place plaintilf insurer on notice of the underlymg, fairly
common, mmcident until Sutton Place [irst reccived notice of the claim upon service of the
complaint i January 2000, Sutton Place immediately forwarded the complamt to plaintitl. In
addition, Mr. Bradbury states that he has always been available to plaintiff to provide information
about the inerdent but has not been contacted regarding any investigation of the claim or
coverage 18sucs.

PlamtiT alleges that it reccived s first notice ol the incident and the Lawsull on January
17, 20006, from Kimberley Payne, Regional Claims Manager with Underwriting Management,
Ine., the clamms handler for plainti(f. Ms. Payne avers that she investigated the claim by speaking
with Celima Stedimger, an employee of Sutton Place, on February 9, 2006. Ms. Payne states that
Ms. Stedinger represented that she was authonzed to speak with Ms. Payne on behall ol Sutton
Place and told Ms. Payne that Mr. Lash was removed from the premises, but that the incident
was not reported because Sutton Place was not awvare they had to report such oceurrences. Ms.
Stedmger had no imformation regarding erimmal charges arisimg out of the incident.

By letter dated February 14, 2000, Underwriting Management denied coverage to Sutton

Place tor the assault and battery ¢laims on the grounds of an assault and/or battery exclusion and




*4]

lack of coverage Tor mtentional torts as they are not “accidents.”™ The letter also stated that a
question of caverage™ existed for the false miprisonment and mialicious prosccution ¢laims
because coverage tor those claims excluded claims tor “bodily injury™ and “willful violation of
penal statute or ordinance committed by or with the consent of the insured.”™ These clauses were
nterpreted as negating coverage for false statements to the pohee and physical injuries. The
letter further questioned whether defendant gave timely notiee and stated that plamti{t would
mvestigate defendant’s reasons for the delay under a reservation of rights. Finally, the letter
disclatmed coverage for punitive damages and damages in excess of the pohey hmit of
$1.000.000, and advised Sutton that counsel had been retained (o defend the Lawsuit.

This declaratory judgment action was filed twelve days afier Ms. Payne spoke with Ms.
Stedinger on February 9, 2000 and thirty-four days afler plaintufl reccived notice of the suit. The
complaint asserts all of the grounds mentioned in the disclaimer letter, mcluding the ones that
were merely questioned therein.

I Terms of the Policy

The general hability policy (“Policy™) plaintiffissued to Sutton Place was effective April
1. 2004 to April 1, 2005 and, therelore, was in ¢ffect on the date of the incident. Section 1,
Coverage A, of the Policy covered bodily injury and property damage: “only il: (1) The “bodily
mjury” or “property damage™ is caused by an “occurrence.” Section V of the Policy contained
the followmy delinitions:

S Bodily ingury™ means bodily imjury. sickness or discase sustaimed by a person..

2 Occurrence” means an accident, mcluding continuous or repeated exposure 1o
substantially the same generval harmiul conditions.

[
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13, Personal mjury™ means injury. other than “bodily injury™, arising out of one or more
ol the following ofTenses:

a. False arrest, detention or imprisonment:
b. Malictous prosecution.

Scetion [, Coverage B ol the Policy provides as follows:

1. Insurmyg Agreement.
b. This insurance applies to:
(1) “Personal mjury” caused by an offense arising out ol your busimess,
2. BExclusions.

This msurance does not apply to:

a. “Personal imjury™ .

(3) Ansing out of the willful violation of a penal statute or ordinance committed
by or with the consent of the insured.

Scetion 1V of the Policy required the followmg notice for commercial general liability:

2. Duties In The Event O Occurrence, Offense, Claim Or Suit.
a. You must sce 1o 1t that we are notified as soon as practicable ol an “occurence™
or an offense which may result in a claim....
b. [ a clamm is made or “suil” is brought against any insured, you must:
(1) Immediately record the specifics of the ¢laim or “suit™ and the date
recerved: and
(2) Notify us as soon as practicable.
You must sce to 1t that we receive written notice of the claim or “suit™ as soon as
practicable,

Finally, Policy excludes:

¢) Pumtive/lixemplary Damages Lxclusion: This insurance does not apply to any clainy or
indemmilication for punitive or exemplary damages. .

¢) Assault and/or Battery Exelusion: The coverage under this policy does not apply to any
clam. suit, cost or expensc anising out of assault and/or hattery, or out ol any act or
onussion m connection with the prevention or suppression ol such acts, whether caused
by orat the mstigation or direction ol any Insured or Insured’s employees, patrons or any
other person. Nor does this msurance apply with respect to any charges or allegations ol
neglicent hirig, training, placcment or supervision. Furthermore, assault and/or battery
inchudes “hodily mjury™ resulting rom the use ol reasonable (oree 1o protect persons or
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property.
. Conclusions of Law
1 Defandt Judgment

Plamtilf named the City and the Police as defendants n the instant action, although the
complamt docs not seck reliel from these two partics. Although it appears that the City and the
Police were properly served with process, plamt(T failed (o submit facts constituting a claim
agamnst the Crty or the Police, as required by CPLR §3215(1). Thus, plamtiffs™ motion for a
default judgment must be denied.

B. Stmmary Judgment

o prevail on a motion for summary judgment, the movant must cstablish a prima facie
showing ol entitlement to judgment as a matter of law by producing sufficient evidence 1o
demonstrate the absence of any matenal issuc of fact. Giuffrida v. Citvbank Corp., 100 N.Y.2d
72,81 (2003). Once the movant has made a prima facic showing, the burden shilts to the party
opposing the motion to demonstrate by admissible evidence the existence of a factual issuc
requiting atrial. Zuckerman v, New York, 49 N.Y.2d 557, 500 (1980).

New York Insurance Taw § 3420(d) provides that:

[Munder a hability policy delivered orissued for delivery in this state, an imsurer shall

disclam liability or denv coverage for death or bodily injury arising out of a motor

vehicle acerdent or any other type ol accident occurring within this states, 1t shall give
writlen notice as soon as s reasonably possible of such disclaimer of Tiability or dental of
coverage o the msured and the mjured person or any other claimant.

The timely notice requirement ol Insurance Law § 3420(d) applics only when the incident

1s covered by the terms of the policy and disclaimer is based upon o policy exclusion. See

Handelsman v. Scea Insurance Co., Lid 85 NOY.2d 90 (1993); Zappone v, Home Insurance Co.,
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SSNY.2d 131 (1982); Matter of Worcester Ins. Co. v, Bettenhauser, 95 NUY . 2d L85 (2000). The
underlying imcident must also involve death or bodily injury. Legum v Allsiate Insurance Co.,
33 AD3A 670, 670 (2nd Dept. 20006); Topliffe v US. A Co., e 40 A D3 907 (2™ Dept.
2007). The court in Zappone laid out three possible situations i which there s no coverage:

(1) A claim is covered under the terms of the msurance policy, but the isured breaches

the policy by, for example, [ailing to give timely notice of the incident. The msurer must

disclaim Tiability on the basis ol the msured’s breach.

(2) A clam s covered under the terms of the msurance policy, but there 1s an apphicable

policy exclusion such as an employee jury exclusion. The insurer must disclaim

lability on the basis of the policy exclusion.

(3) A claim 1s not covered under the terms ol the insurance policy because, for cxample,

the policy does not cover the party in question. Insurance Law § 3420(d) does not apply,

and the insurer is not required to diselaim hability or otherwise respond Lo the claim.
I at 136-138.

An msurcer can disclaim coverage in several ways as long as it meets the requirement for
proper written notice. Norfolk & Dedham Mutual Iire Ins. Co. v, Petrizzi, 121 AD.2d 276, 277
(1" Dept. 1986). The commencement of a declaratory judgment action by the insurer constitules
sulficient notice of disclaimer. /., Generali-0.8. Branch v. Rothschild, 295 A.D.2d 230, 237
(1st Dept. 2002). A letter from (he insurer to the msured which contains a reservation ol the right
to disclaim coverage 1s not sufllicient notice ol disclaimer, although it may be used to rebut the
argument that, by defending the imsured, the msurer waived the right to disclaim. Norfolk &
Dedham Mutual Fire Ins. Co. v Petrizzic 121 AD2d, supra, at 277, Hartford Ins. Co. v, County
of Neassau, 46 NOY.2d 1028, 1029 (1979).

Once an insurer has sulTicient knowledge of facts entitling it to disclaim, or knows that it

will disclanm coverage, it must notify the pohicyholder in writing as soon as is rcasonably

possible. s Financial Insurance Company v, Jerco Contracting Corp., T NY . 3d 04,00

0O
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(2003). Fatlure to discham in a timely manncer precludes cllective disclaimer, even tf the
policyholder’s notice to the msurer was itsell untimely. /) at 67. Timeliness of an insurer’s
disclaimer 1s measured (rom the pomt in time when the msurer [irst fearned of the grounds for
disclaimer ol Hability or demal of coverage. feat 68-09. An insurer who detays m o giving
written notice of disclaimer bears the burden of justifyimmg the delay. /doat 68, Towever, a good
Farth mvestigation into issues alfeeting an insurer’s decision whether to diselam coverage (s a
reasonable justification for a delay in disclaiming. /. at 69; 2540 Assocs. v. Assicuraziont
Generali, S P L2710 AD.2d 282, 284 (1st Dept. 2000); Ace Packing Co., e, v. Camphell
Solbere Assoc., fne, 2007 NY Slip Op 3022 (17 Dept. 2007) o). But, the explanation for a
delay s insulTicient as a matter of law where the basis for denying coverage was or should have
been readily apparent belore the onsct of the delay. First Financial Insurance Company v. Jetco
Contracting Corp., supra, 1 NY.3d at 69.

Timceliness 1s generally a question of fact; only in the exceptional case can the issuc be
dectded as a matter ol law. First Financial Insurance Company v. Jetco Contracting Corp.,
supra, 1 NUY.3d at 70; Norfolk & Dedham Mutual Fire Tns. Co. v, Petrizzi, supra, 121 AD.2d at
277, There is no material difference between a delay that 1s unexplamed and a delay that 1s

unexcused, meaning the explanation 1s unsatistactory. Fiest fFinancial Insurance Compam: v.

Jeteo Contracting Corp., supra, T NY . 3d at 70,

Courts have found various periods of delay to be untimely. In [Vese Toth St Tenants
Corpoy Public Serve Mur Ins. Co., 290 AD.2d 278 (1st Dept. 2002)., the court found a 30-day
delay unreasonable as a matter ol law when the insurer’s disclaimer was based solelv on late

notice by the isured. which was readily apparent. In Firse Financial nsurancee Company v,

~1
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Jeteo Contracting Corp., supra, | NJY . 3d 04, the court found a 48-day delay unrcasonable as
matter ol law when the defay was caused by an mvestigation mto matters irrelevant o the reasons
lor disclanmer. The court in Bovis Lend Lease LMB, Ine.v. Roval Surplus Lines Ins. Co., 27
AD3d 84 (1st Dept. 2005) found a 60-day delay caused by an mtemal stalling problem for the
insurer to be unreasonable as a matter of law. In conlrast, an insurer’s delay of slightly more than
two months was satislactorily explamed because: (1) a fnlure of the insurer’s computer tracking
system delayed notice of the claim, and (2) the msurer conducted an mvestigation, which found
that a policy exclusion was applicable. Srabules v. Aeina Life & Casualty Co., 226 A.D.2d 138
(Lst Dept. 1996). Additionally, a delay ol more than one year was found rcasonable due to the
disappearance and lack of cooperation of the insured. Campbell v. Travelers Ins. Co., 35 A.D.2d
362 (3rd Dept. 1970).

[n this case, the diselaimer letter was issued lour weeks after plaintifT received notice ol
the Lawsuil. As it was apparent [rom the face of the forwarded complaint that the allegations of
these three causes of action (ell within the assault and/or battery and punitive damages
exclusions, the delay of four weeks 1s not explained and the disclaimer was unreasonable as a
matter ol law. Investigation of the delay is no excuse, since plaintilT docs not provide any details
regarding its actions during the morce than three week period aficr notice and before the
conversation with Ms. Stedinger.

Additionally. the remainder ol the disclaimer letter was equivocal and, therefore. there
was no valid disclammer until this action was filed on February 21, five weeks afler the initial
notice of the Lawsuit. The record does not support plaintifts™ claim that they were investigating

the allegations. Plamt(T does not explain why it did not speak with Mr. Bradbury or any ol the
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other Sutton Place employees directly mvolved in the inerdent. Plamtiff does not provide
evidence regarding anv investgation 1t conducted after its conversation with Ms. Stedimger.
PlaintifT has not come lorward with evidence that it did more than have a single conversation on
[ebruary 9, twelve days before the ilimg of this action. Accordmgly, the balanee of the
diselaimer was likewise untimely as a matter of faw,

Nor s the incident not a covered oceurrence. Courts have rejected plamtilTs argiment
that there 1s no coverage because the clanms arise from intentional actions of Sutton Place and 1ts
ciiployees, rather than an accident. Pean-America Group, lne. v, Zoobar, fne., 305 AD.2d
IT1O, THE7 (4h Dept. 2003)(assault and battery fell within insurance policy’s coverage (or
personal injury arising (rom accidental occwrrence); Siagha v. National Union Fire ins. Co. of
Pittshuwrgh, Pa., 300 AD.2d 60 (Tst Dept. 2003 )accident within policy covered because
delendant bar did not intend or expect employee to commit assault); (.S, Underveriters Ins. Co.
v. Val-Blue Corp., 85 N.Y.2d 821, 822-823 (1995)(assault and/or battery exclusion permits
msurer o disclaim all claims arnising from, based on, or surrounding the assault and/or battery).
Moreover. the terms of an insurance policy are to be strictly and narrowly construed and an
ambiguity must be interpreted in favor of the insured, not (he insurer. West 36th St. Assocs. v.
Greater NoY. Mut Ins, Co 250 AD.2d 109, 111 (Tst Dept. 1998); Miller v, Continental Ins. Co.,
40 NY.2d 675,678 (1976). In deciding whether a loss 15 the result of an accident, a court must
determime, from the point ol view of the insured. whether the loss was “unexpected, unusual and
unforeseen.” lgoado Realty Corpove United Int'l Ins. Co. 95 NY.2d 141, 145 (2000); Miller v.
Continental Ins. Co. 40 NY.2d at 077, An acceident can mclude the unintentional conscquences

ol mtentional acts. /- at 677-678. In sum, the underlving ineident is covered by the Policy, and
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plamtfT should have disclaimed coverage on the basis of the exclusions in the Policy. which it
Latled o do in timely fashion. Accordingly, it is

ORDERED that plaintfTs motion for delault judgment agaimst the City of New York and
the City o New York Police Department is denied; and it is (urther

ORDERED that plaitifts motion lor stmary judgment against Sutton Place Restaurant
and Bar, ne., Allan Bradbury, John Does 1-10. and Jason Lash ts dented; and itis further

ORDERLED that the cross-motion of Sutton Place Restaurnt and Bar, Inc., Allan
Bradbury, and John Docs 1-10), is granted to (he extent of the policy limit of $1,000,000.00, nof
mcluding punitive damages; and it is further

ORDIERED, ADJUDGED and DECLARED that MARKEL INTERNATIONAL
INSURANCE CO. LTD. is required to defend and mdemnily Sutton Place Restaurant and Bar,
Inc.. Allan Bradbury, and John Does 1-10 up (o the policy limit of $1,000,000.00, not mecluding
punitive damages, in the action cntitled Jason Lash v. City of New York, ct al., Sup. CL. N.Y.
Co.. Index No. 1000083/06.

Dated: July 9, 2007




