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Cross-Motion: Yes 1 No 

Upon the foregoing papers, it is ordered that this motion 
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P laintil‘f, 

-;I gai n st- 

128-1 38 MOTT S’I..* LLC, PANA.CEA, INC., NORTlI 
SH0R.B PLUMRING STJPP1,Y CO., INC., BRANSA 
ELI-;(:., INC., AVCON DESIGN GROUP, INC., 
EJJIKI-IS AIR CONL’)I’I’II>NING SERVTrE,  INC:., 
RIGID EI,EC., INC‘., NEW YOKK ClTY 
BNVIR.ONMEN’l’A1, CONTKOI, BD. & .IOH.N 62 
JAN E DOE. 

PI ai 11 tiff, 

- ag ail is I - 

I n c h  No.: 121 1.52/03 
(Action N o .  I >  
DECISION, OKDKK 

R: JUDGMENT 

Lridcx No.: 12 1979/03 
(Action N o .  2) 

KORNREICII, Sf{IKI,EY WERNER, J.: 

‘l’liesc. aclions arise from thz renovalion of a sevcn-story hiiilding located at 128- 138 Mol l  St 

128--138 Molt. St., LLC (“Mo11 St.”), Ihc owner of thc buiJditig, borrowed moticy for 1Iic 

renovation i-i-0111 the Bank of’ Ewt Asia (the “Bank”) and hired Panacea, Lnc. [“Panacea”) as i l s  

t;eneral conIractor. ‘I‘he rciiiiiining named parties were suhconlractors on the projcct. hired by 

Panacea. Ad ion  Nunibcr 1 invnlvcd mechanics’ liens filcd against Molt St., and Aciinii Nutnhci- 

2 invnlved Molt SL’S claiiiis allcging hrcach of contract, slatirlcr of title, oxaggeralion o r  
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P;iriaci:a’s and Rigid Electric, Inc. (“Rigd”)’s liens aiid losl rcnlal irluoiiie. 

The cascs WHG jointly tried before me, and a decision was rendrred in Ociolxr 20Oh, 

awiudiiig judgments of forcclosurc lo Elbrus Air Conditioning Sci-vj.ce, Inc. (“Elhrus”) Toi- 

$77,050.00 with interest at the slalidory rate from October 3 l ,  2003, to Rigid for $244,3 18.00 

with interest at the stalulory ratc from December 4, 2003 and lo Panacca for $3,433.12 with 

interest at the stntiitoiy ratc from Novemhcr 25, 2003. Xhffman Floor Clavcring C’01-p .  sctilecl its 

acliun, ;in(] the action of- Avoorl Design ~ 7 - 0 1 1 ] > ,  lnc. w a s  disiiiissed and its nzeclianic’s licn 

discharged. .Iudgrncnl was rcndered in favor of Panacea and Rigid arid against Mott. St. in its 

action. The Court presumes farniliarity with its previous decjsion. 

Panacea now moves tu modify the decision and ortlcr of ihr: cuurt by increasing its awai-d. 

Moll S t .  cross-moves lo set asidc the$idgments, dcriy tllc judgrncrils of foreclosure, and award i i  

dninagcs in  thc aii~ouril o f$ ]  55,154.00 againsl l’aiiacea 011 its breach of contract cliiim. will1 

iiite.rc.sl rrom .Tuly I ,  2003. Pmacm, Rigid and Elbr-us opposc thc cross-motion, and Rigid cross- 

Panacea argues tliat thc dccision of thc COUI-t should bt. modified by increasing tlic aw:irti 

Lo it by $150,154.00, thc amourit ofolfsets the court found was spcnl by Molt St. to coniplctc: t l i c  

conlraclerl-(‘or work. 11 conlends that tlic 011ie:ls should iiat  hc  awardccl Mott St., bcc;lusc tlic 

coui-t overlooked tlw fact that Molt St. hired o l h m  lo complete the offset work wiilmui Eirst 

noli fying Paiiacea of this ir i~or-npI~.teide~~ctive work arid giving Panacea tlic opportunity lo 

complete or. cor’rcd thc work. Alternativcly, it argues the award to it should be increased by 

$93,354.00, the oUscts, niinus $56,800.00, l ~ c c ~ u s c  llie court overlookcd Ihc follov~ing: lha1 on 
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Seyjtcrnber 9, 2003, the Hank, after inspccliun and M o r e  releasing further nlnncy to Mot1 St., 

dctet-iIiioed that work 011 the 2"" to 7"' Ilooi-s of the suhjccl premises was con~pletcd alld [he 

prcinises in cxcolIerit opcrating condition; that on Scpternber 15, 2003, Mot1 St. ccrlified to tllc 

Rank that the orily rcinainiiig J V O I ~  to be completed 011 i h c  premises was value.d at $Sb,&'OO.OO, I I I  

order to draw dow11 money; a d  that OK) September 10 ,  2003, Moll St. submil.tct1 lo Ihc H m k  :I 

ceriificatioii with the Iiwgcd signature of'Mr. Soh in suppoi1 of the draw down oi'tlic $56,SO0.00. 

Tile court does n o i  hrlit.ve thal i t  overloolrctl thcsc facts i i i  i - L i i J & n g  its dccision. -!IC 

relationship bctween the parties had brokcn dowii in August 2003, Panacea delilanding mot-e 

nioney lo complctc the prqject and Mott St. unhappy with thc overages and the progr-oss ol'thc 

prqject, which was eight motilhs behind schedule,. Thc: project was nl  a standslill unlcss Mot1 St-. 

paid Paiiaccii tlic moticy it dcrnanded. Mott St., instcad, hired othcr contraclors to complete ~ l i c  

work. '['lie costs upended by Mott St. to complete thc work were reasonable. Mor-covcr, 

throughoul the project, both Panacea and Moll St. r-epealcdly falsified papciworlc. 'Thc court, 

Ihcreforc, could nu t  rely solcly on the paperwork filled out by cillicr of tliesc parties, si l icc: sl icl i  

yapctwork often contradicted testiincmy and other docuxncl-itary cvideiice. Finally, the slalcnient 

d'the Bank was consjciercd by l he  court logether with the voluminous docutncntary evidci ic .~ 

submitted and chc days o r  ~cstimony. Panacea's motion for reargrument, tlms, is dcnicd. 

11. Mol/ St. 's Keirt-guntmt hloticin 

Molt St. contends that damages shouhl have been denied to Panacea, Kigid and Elhriis 

arid h a t  il should liavc bccn awardcd S 155,154.00. It bases its contentions 011 the groilnds t h a t :  

Panacca, through it.s principal Mr. Soh, rcpeatedly pcrjured liiirisel~ Rigid's clair11 \viis 

fraudulent aiid unbelicvable, and thc award to i t  "had 110 basis in law arid lact"; arid Elbi-us is riiit 
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owccl rnuney by Molt St. sincc it is a sribcontractor who cannot collcci ifhdott St. docs not owc 

inoiiey 10 the gciicral contractor, Panacca. I n  essencc, Mott St. takes issue with tlic crcrlibiliiy 

lindings of the court. Moll SI. furlhcr argues that Elbrus' award shoidd be reduccd LU SGO,8OO.OO 

from $77,050.(30 since it originally Jcmanded llie lesser amouni and never iuncndcd i ts  plcaclill~ 

to coil form to the p u f .  The court recognizes that Elbrus never amended its MI ( f u i i r i i i d / / /  clm~sc: 

to corifoi-rii to thc piuuIlind now, stili spoiits, m e n d s  thal dcrnalld to conform to thc ~ri;il proof, 

rituicpro tittic. St;.r A41wrq I:. Ci(y of N r w  Y w k ,  43 N.Y.2d 400 (1 377). Accut-rl J ' ( i lm  17. 

TVdtrnnii, 23 A.Ll.3~1 805, 596 (3d Depl-. 2OU5); .4ronov v. Hegerwy G'iii*dens , 4 p t . ,  I5 A.1).3d 5 13, 

514 (2d Ilcpl. 200.5); Amy H. v. I~'haututignn Co. Dept. QfSor. Seovs.. 13 A . n . 3 ~ 1  1048, IOSO 

(4th Dept. 2004); GrwrtJ1'drl v. Phiffss Records. Im., 288 A.D.26 59 ( I  st Ucpt. 200 1 ), ! I L { J d j / ; P t /  

017  other. ,qt-d.j-. 98 N.Y.2d 562 (2002). I n  all other respecis, Ihe decision is not disiurhed siilcc thc: 

cour-l based that dccisiou upon its findings 0-T credibility aftcr assessing days of cantentiuiis, 

divergeti1 tcslimony and si [ti rig through contradictory documents. 

JII. Higicl Efcctric: 's Motion to .4nrelzd the Lkm-etnl Pumgmph 

Rigid I I I O V ~ S  the coiirt to modify the last decrctal paragraph to rcflect language requii-cd 

by Ihc Clcrk orthc Coiirt in ordcr to enterjudhment. l 'hc cotii-I wiI1 grant this motion. 

Accordingly, it is 

ORUEICEU that the motion of l'macea to modify the dccisjon and order of thc coiil-1 by 

inci-easing iis award, is ( h i e d ;  and i t  is further 

0KT)ERED that thc cross-motion of Molt St. to set asidc the judgi~ic~its,  deny 111c 

jiidgncnts 

denicd; and i t  is further 

k)rcc.losure and award it datiiages in thc amount o f$ l  55,154.00 agajiist Panacea, i s  
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OKULKED that the cross-motion of' Rigid to mndify the last pragrnph ol' its clccisioii, is 

granlcd, the lasl decretal paragraph of thc decisiutdordcr is vacatcrl, recalled and sitbslilutetl wiih 

thc foilowiiig: 

ORDER ED that judgment of forcclosure and salc upon thc ~~icchaiiic's 

licns o f  defciidai-its Elbrus A.ir Uoiidititming Services, l n u . ,  1iigi.d Elcctric, h c .  

; i i d  Panacea, Inc. be entcred by this Court in the imn uisaid j iidgment prcsciitcti 

to t h i s  ( 7 0 ~ ~ t - t  for settlcrnent thorcuf. 
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