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SCANNED ON 711812007 

SUPREME COURT OF THE STATE OF NEW YORK- NEW YORK COUNTY 

I PRESENT: Hon. DORIS LING-COHAN, Justice PART 36 

RUBERT & GROSS, P.C., 

Stake holder 

- v  - 

TIMOTHY KIM, YOUNG SOOK KIM, 
DR. JONATHAN KORN and DR. ALI GUY, 

Claimants. 

INDEX NO. 1036WOG 
M OT I 0 N I)  A'I' E: 
MOI'ION SEQ. NO. 001 
MOTION C'AL.NO. 

The following papers, numbered I to 4 were read on 

settlement. 

tion tolfor : vacate "so ordered" stipulation of 

C I  ' 
' J ( -  + 7 

Numbered 
'7 ,?Q&? 

; I  <,-,.> .,*, . "? ..* 
- 1  '.' 

Papers 
' ,  ! , I , ; . ,  ~ ' .V , . ' ) , , . .  

: , , ,'.\ 
" D,. ,  *(.. 

Notice of MotionlOrder to Show Cause - Affidavits - 6xf1rblts .-f . ,  ;, :A' -1,2 
k . ' .  / ' .  

Answering Affidavits - Exhibits (Memo) op2 3 

Replying Affidavits (Reply Memo) 4 

Cross Motion: [ ]Yes [ X I  No 

Upon the foregoing papers, it is ordered that this niotion is denied, for thc reasons sel lixlli 

bclow. 

Hackground 

'I'hc law firm of liubcrt LYC Gross, P.C. brings this stakcholdcr action p - sunn t  to C'PI .I< 

2601, to obtain a dcleniiinatioii by the Court as to wlio is eiititled lo the sum ol$25,700, 

rcprcsciitiiig tlic nct procccds of the scttlcmcnt of a11 underlying pcrscmnl i r i j  ury actioii I1clcl hy thc 

firm or1 behalf'oT claimants, Timothy and Young-Sook Kim (thc Kims or clainiants). Adverse 

claims Iiavc bccn asscrtcd against thc scttlcmcnt procccds by thc K i m  and two physicians, 13r. 

Jonathan Koni and Dr. Ali Guy (AFiYrrnation of Richard Gross, Esq. i n  Opposition to Motion 

[Gross AK in Opp.], at 1). 

'I'hc undcrlying personal injury action brought by thc Kims, entitled Kin7 v Mollicrr, Kings 
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C h .  Index No. 25059/90, was settled in May 1996 l'or the total aniount of $50,000, representing 

$2S,000 cach for Mr. and Mrs. Kim, respectivcly (Affirmation olMicliacl A. Cerviiii, I+:sq. in 

Support oL'Motioii [Ccrvini AfT. in Support], 31 7 and Ex. A). Immedialely prior to the 

setllemeiit of the personal injury action, Rubert Xr Gross, P.C. had been retaiiicd as trial coLiiiscl by 

the Kiiiis' attorney-of-recorcl, Harry Siskin, Esq. ' (Gross Aff. in Opp,, at 2). 'I'hc selllenient chccks 

wcrc sent to Rubci-t & Gross, P.V., wliicli was responsible for reaching lhe setllemci~t, and were 

deposited inlo the lhii 's  1 0 1  ,A acco~int (id). Kubcrt 8t Gross, P.C. made distributions fioiii the 

settlement procccds for cxpenses and attorneys' lees incui-rcd i ii conneclion with tlic prosecution o f  

the personal injury action, in accordance with a list of cxpunses provided by thc attoriiey-of-'-rccord, 

Mr. Siskin, as wcll as the applicable rctainer agreement (Gross Aff. in Opp., at 3). 'The arnoiiiit o f  

thc settlement procccds reiiiainiiig in tlic Ruberl cYr C;ross IOLA account, after the payment ol' 

expenses and attorneys' lkes, was approximately $25,700, divided belween Mr. and Mrs. Kim (id.), 

Mr. Siskin iiifornmcd Rubert & Gross, P.C. that Dr. Koni and Dr. Guy had asserted substantial liens 

oii the proceeds of the scttlcnienl and, thus, tlic law tiriii was unable to distrj butc the remainder of 

the proceeds to thc Kinis iinlil thesc licris wcrc resolved (id). 

Kubcrt & Gross, P.c'. brought this slakeholder action to have the Court dctcrniine how the 

remaining settleinent procceds o1'$25,700 should bc distributed to tlic Kinis and lhe two physicians 

with liens, T3r. Korri and Dr. Guy (Gross hff .  in Opp., a1 3). Tlic stakeholder action was 

co~imiciicccl by filing a siiiiiiiioiis with nolice, dated March 1 6, 2006. The noticc clcarly stated that 

the amount of tlic nct sellleiiient prncccds reniaiiiing in the escrow accounl oi> Rirbert ,!k Gross, 

P.C. was $25,700 (Cross Aff. i n  Opp.. Ex. A), 

On January 17, 2007, the attorneys for the partics appeared before I Ion. Ira C;;iiiiiiier~~iati 

Clainiants point out that Barry Siskin, ksy. has bccn formiilly adiiioriishcd by h e  I 

Departiiicntal Ilisciplinary Coiiirnittee of the First Judicial Jkpartment lor violating certain 
provisions of tht: Cvde of Profcssional Responsibility, by failing lo properly pwsiie no-fi~ilt 
arbitration in comiectjon with the underlying pcrsond injury action and failing lo satisfy the 
outstanding iiicdical licns on the settlcmcnt of that action (Cervini Aff. in Support, Ex. B). The 
disciplinary proceedings iigainut Mr. Siskin, however, are iiot rclcvanl to lhe instant slakeholder 
action. 
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and entered into a stipulation, wliich was so-orderecl by llnc Court, I-csolving thc instant stalielioldcr 

action (Gross Alf. in Opp, at 4; Curvini Aff. in S~rpport, Ex. C). ‘I’he stipulation providcd that the 

claim of Dr. Jonathan Koni was resolvcd for the aivounl ol $900, and the clliini of J l r .  Ali Guy was 

dismissed, with prejudice‘ (Ccrvini Aff. in Support, Ex. C). 111 accordance with thc stipiilatioii o n  

or about February 5 ,  2007, Kubert & Gross, P.C. provided to tlic atloniey for the Kinis ;I detailed 

accounting of the disti:jbution o l  tlic expenses prcv iody paid from thc proceeds of the personal 

injury action settlement (Gross hfl: in (lpp., Ex. C). Aftcr deductjrig the expenses previously paid 

and the amount o C  $900 paid to Dr. Korn pursuant to the so-ordcred stipulation, the accouiitiiig 

lcttcr indicated that the iict amount of $12, 873.84 was payablc to Timothy Kim and the net amounl 

01$11,927.56 was payable to Young-Sook Kim (id,). In a letter dated February 16, 2007, Mr. 

Gross cnclosed two cerlilied checks for. thc above amounts payablc to Mr. am1 Mrs. Kim, as well 

as a list of the attorneys’ fees paid from the scttlcment proceeds and the closing statcmcnt Iilecl 

with the Officc of Court Adniinislration (Gross Aff. in Opp., Ex. J)) .  

Discussion 

The Kinis have moved lo vacate tlie so-ordered stipulation of selllemcnt, asserting that 

there is no proof to substantiate thc expenscs paid from the proceeds of the seltlemcnt or the 

personal irijury action and there must be a fiill hearing regarding these cxpcnses. Tlic claiiiiaiits 

have not, however, established any basis to vacatc the setllemcnt. 

‘17ic stipulation between tlic attorneys for thc parties, which was so-ordered by tlic Court, 

constitutes a binding agreemcnt piirsuaiit to UPLR 2104. As llie Court o f  Appeals has slated: 

“Slipulations ofsettlcmcnt are favorcd by the courts and not lightly cast aside ... This is all 
the more so in llie case of ‘open court’ stipulations ... within CPI ,K 2 104, whcrc strict 
enhrcemciit no1 only serves the interest 01 ellkicnt dispule resolution but also is essentiril 
to the management of court calendars and integrity of the litigation process. Only wherc 
there is cmsc  siifficieiit to invalidate a contract, such as fraud collusion, mistake or 
accident, will a party bc rclieved from the consequences 01 ;1 stipulation maclc during 

’ Although tlie so-ordered stipulation slated that Ur. Guy had hiled lo appwr at thc coiirl 
procccding, tlic attorney for l l r .  Guy agreed lo a stipulation ~liscontiriuing his claim, with prejudice 
(Gross Aff. in Opp, Ex, E). 
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litigation.” 

(Hu1loc.k v S‘kile oJ’New York,  64 NY2d 224, 230 [ 19841; see ~i1.s.o Huwkins v C‘iQ of.New Yark, 40 

h D 3 d  327 11‘‘ Dept 2007]; HofeI C‘urneroi7, h c .  v Pwcell ,  35  A113d 153, 155 11’‘ Dcpt 20061; C?ily 

q f ‘ N t ‘ ~ ~  Y w k  v 130/40 Essex LSt. Dev. C’arp., 302 AJ32d 292, 293 11” Dept 20031). 

’I’he claimants have hiled to c~t:iblish that the so-ordered stipulation was thc product of 

fraud, collusion, mistake or accident. Nor liavc claimants denionstrated the existence of any of thc 

grounds for relief from a court .judgment or order pursuant to CYLR SO1 5 (a), including excusable 

dehiilt, iiewly discovcrcd evidence, lii-aud or misrepresentation, lack ofjurisdiction or reversal of a 

prior judgriient or order. Claimants’ assertion that the expenses previously paid from the 

scttlcnient proceeds are unsubstantiated, docs nut j uslif’y vacating the so-ordcrcd stipulation. 

Claimants wcrc aware, based upon the smimons with iioticc, that Kubcrt & Gross, P.C. only had 

the amount of $2S,7OO, out of the total settleiiient proceeds of $5O,O01), on deposit in the Grin’s 

cscrow accounl lor distribution when tlijs action was coinniciiccd in or  abou 1 March 2006. 

Clainiaiits had the opportunity to seck disclosure, if they wanted inhrmation coiicernjiig tlic 

amount of the expenses and altoniey’s fccs pl-cviously paid from the scttlcment proceeds. Further, 

as Mr. Gross indicates, his firm paid tlic cxpcnscs from the scttlement proceeds in accordance with 

directions providcd by Harry Siskin, Esq., the attorney-or-record lbr the K i m  in the personal 

injury action (Gross Aff. in Opp., at 3, 8). Therefore, any challenges conccrning thc amount ol‘tlie 

expenses prcviously paid from thc settlement proceeds must be directed at Mr. Siskin. Clailnarits 

Iiavc failcd to dcmonstratc any grounds lor vacating the so-ordered stipulation, which rcsolvcd tlic 

instant stakcholder action and authorizes the distribution or  the net proceeds of the scttlcrncnt of 

the underlying personal injury action after l i m e  than a decade. 

Accordingly, il is 

ORDERKII that the motion by claimants ‘I’imothy and Young-Sooli Kim to vacate the so- 

ordcrcd stipulation of settlement is denied; and il is hrtlier 

OIiDEREn that, within 30 days of entry, Rubert &L Gross, P.C. shall scrve upon all lmrtics 
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to this action, a copy oi' this decision and ordcr, togcthcr with notice o l  enlry. 

l'his constitutcs the Decision and Order 01- [lie Court. 

Doris Ling-Cohan, JSC 
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