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FOR THE FOLLOWING REASON(S):

SUPREME COURT OF THE STATE OF NEW YORK-——- NEW YORK COUNTY

/

PRESENT: KAREN S. SMITH ' PART 62
Justice
RONALD GOODMAN and PHYLLIS GOODMAN, INDEX NO. 106739/2007
MOTION DATE 07/12/12007
AV -
MOTION SEQ. NO. 001

THE CITY OF NEW YORK, THE NEW YORK CITY POLICE
DEPARTMENT, and P.O. DAVID MORIARTY and MOTION CAL. NO.
MICHAEL GOLOD

The following papers, numbered 1 to __ were read on this motion for pre-action discovery to preserve
evidence

PAPERS NUMBERED

Qrder to Show Cause and Amended Order to Show Cause — Affidavits Exhibits 1

Answering Affidavits — Exhibits  Memorandum 2

Replying Affidavits _ Memaorandum

Cross-Motion: [ | Yes ‘M\ No

Upon the foregoing papers, itis ORDERED that this motion is granted as set forth in the attached memorandum
decision and order.

The foregoing constitutes the decision and order of this court.
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Dated: _ 7/ .~ fo /V >

Hon. Katén S. Smith, J.S.C.
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Check if appropriate: | | DONOT POST | | REFERENCE
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 62

_____________________________________________________________________________ -X
RONALD GOODMAN and PHYTLLIS GOODMAN,
Index no.: 106739/2007
Petibioners, Motion seq.: 001
-against- Motion date:  07/12/2007

THE CITY OF NEW YORK, THE NEW YORK CITY POLICTE DW})N AND ORDER
DEPARTMENT, and P.O. DAVID MORIARTY and

MICHAEL GOLOD, { $~
&y

Respondents. L/E(
_________________________________________________________________________ Ay X 78 &9
.. Ao vy
PRESENT: KAREN S. SMITH, J.S8.C. ("’1”}!»‘*1” '”7 d
Fihe
Pctitioners” motion (or pre-action discovery including an order to 1;1(u4§1(\w()lc,11[1(11

h ‘{(M‘""h

evidenee 1s granted.

Petitioners brought the instant special proceeding, in the form of a motion by Order to
show Causc, to preserve polential evidence consisting of **.any and all audio tapes and/or
recordings, including but not limited to 911 call records, kept in the regular and ordinary coursc
of business by the respondents concerning a motor vehicle aceident which occurred April 27,
2007 ... as well as any and all video tapes and/or recorded records from video cameras
monitoring the vicinity of the roadway located al 42™ Strect and 5™ Avenue, ... at approximatcly
18:45 hours...”.

Respondents oppose the motion contending only that any recordimg devices at the
deseribed intersection are designed only to provide live feed and no recordings of the feed are
madc or kept. Therefore, the respondents contend that a portion of the records the petitioner

sceks o have preserved do not exist and never existed and petitioner’s motion should be demed.
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This proceeding was brought by an Order to Show Cause accompanied by an allirmation
of petitioner’s counscl. The court has reviewed the affidavit of service of the Order to Show
cause and [inds that there has been compliance with the service requirements sct (orth in the
Order. Those requirements provided for scrvice dircetly upon the respondents pursuant (o the
provisions ol the CPLR m order to obtain jurisdiction over them.

‘The application sceks only (he preservation of certain desernibed records which are limited
in scope to a date, approximate time and location. There is nothing oncrous or unduly
burdensome within the request. The respondents only oppose the request to the extent they
perceive it to be seckimg records which do not exist. In [uct, the request is only for the
prescervation of existing records. To the extent that records do not exist, there 18 nothing to
preserve. Therefore, the nonexistence of some of the records petitioners are secking 1s nol a
basis to deny petitioners” motion. Accordingly, 1l is;

ORDERED (hat petitioners™ application 1s granted, and it is further;

ORDERED that petitioners shall serve of a copy of this arder, together with notice of
entry hereof, upon the respondents and respondents shall preserve such of the records requested
hercin as are within their custody or control, in their existing condition. pending [urther order of
this court.

Although there is some authority (or the proposition that a pre-action discovery request
may be brought on a motion brought by Order to Show Causce, better and typical practice would
be the institution of a special proceeding (sce McKinney’s Practice Commentary C3102:0). In
the interests of clarity and avoiding a potential jurisdictional issuc upon the filing and service ol

any subsequent summons and complaint, this court will allow the instant application by motion
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but petitioner is advised that this is a (inal disposition of the matter bearing the index number
above. Any subsequent procecdings will require the purchase of a new index number.

The forcgoing constitutes the decision and order ol this court.

Dated: July 7. 2007
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[1on. Karen S'.-'Smith, J.S.C.




