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SUPREME COURT OF TFIF STATE OF NEW YORK 
COUNTY OF NEW YOKK : IAS PART 36 

ORCHARD MOTORCYCLE DISTRIBUTORS, INC., 
X _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - - - - - - - - - - - - _ _ _ - -  

LEATHER AGENT, T N C .  and PETER E'ARKAS, 
index No 

M O R I i I  

_ _ _ _ _  

DORIS 

- against - 

SON COHEN SI NGER 

Plaintiffs, 

& WEINSTEl 

J. : 

N 

_ 

117445/04 

#OOS 

In this action to recover damages for, j n t e r -  alia, legal 

malpractice, defendant Morrison Cohen  Singer & Weinstcin, TITIP 

("Morrison Cohcn"), moves, pursuant to CPLR 3212, for summary 

judgment dismissing the causes of action in the Amended Complaint 

and severing the counterclaims in its Answer. Plaintiffs Orchard  

Motorcycle Distributors , Iric. ("Orchard Motorcycle") , T,eatt ier 

Agent, Inc. ("Leather Aqent") , and PeLer E'arkas oppose the r n o l i o n  

arid cross-move for partial summary judgment on thc issue of 

defendant's liability on their secorid and third causcs of acl:ion 

for legal. malpractice. Plaintiffs also move, pursuant to CP1,K 

3211 and 3212, to strike defendant's seventecrith affirmative 

defense a n d  dismiss its cuur1t:erclairns.  

BACKGROUND 

The foll.owing facts are gleaned from the submissions of the 

parties. Orchard Motorcycle specializes in the manufacl.ure of 

leather  jacket.^ f o r  motorcyclists, mi litary personncl, arid p o l i c e  

of-ficcrs. Teather  Agent is a leather t a n n e r y  which provides 

tanned leathcr for use by Orchard Motorcycle and others. Pcter 
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Farkas i.s t h e  pres . i .dent  of  Orcha rd  Mot-nrcyclc  and L e a t h e r  Agent., 

a s  w e l l  as t h e  sole  s h a r e h o l d e r  of  boLh compan ies .  

P r i o r  t.o 1995, Orchard  M o t o r c y c l e  a n d  L e a t h e r  Agent. en] oyetl 

a m u t u a l l y  b c n e f i c i a l  r e l a t i o n s h i p ,  and  b o t h  companies  

c x p e r i e n c e d  e x p a n s i o n  of t h e i r  o p e r a t i o n s .  However, 011 O c t o b e r  

5 ,  1 9 9 5 ,  a b u r g l a r y  and  f i r e  c a u s e d  s u b s t a n t i a l  damage t o  Orcha rd  

M o t o r c y c l e ' s  i n v e n t o r y .  A t  t h e  t i m e  of t h e  b u r g l a r y  and f i r r e ,  

much of the  i n v e n t o r y  t h a t  w a s  d e s t r o y e d  was needed  t o  f u l l l i l l  

promot.i.ona1 c o n t r a c t s  f o r  which Orcha rd  M o t o r c y c l e  had  r e c e i v e d  

d e p o s i t s .  A l t h o u g h  Orcha rd  M o t o r c y c l e  made t i m e 1  y c l a i m s  u n d e r  

i t s  i n s u r a n c e  p o l i c i e s  t o  recover for t h e  l o s s  due  t o  t h c  

b u r g l a r y  and € i r e  damage, t h e  i n s u r a n c e  companies  d i sc l a i r r i ed  

c o v e r a g e .  In a d d i t i o n ,  Orcha rd  M o t o r c y c l e ' s  a v a i - l a b l c  c r e d i t  

became f u r t h e r  r e s t r i - c t e d ,  and b o t h  Orchard M o t o r c y c l e  and  

L e a t h e r  Agent e x p e r i e n c e d  d i f f j  c u l t y  r e p a y i n g  t h e ;  r existi rig 

l o a n s .  

In 1 9 9 6 ,  O r c h a r d  MoLorcyclc and L e a t h e r  Agent  o b h a i n e d  a n  

$800,000 l i n e  of c r e d i t  f rom European American Bank ("EAB") t o  

p u r c h a s e  ma te r - i a l s .  P e t e r  Farkas and h i s  wife p e r s o n a l l y  

a c q u i r e d  t h e  l i n e  of  c r e d i t ,  whi,ch was secured by  the assets, 

r e c e i - v a b l e s ,  and i n v c n t o r y  o f  t he  c o r p o r a t e  d e b t o r s  - P l a i n t i f € s  

s u b s e q u e n t l y  d e f a u l t e d  on t h e  l i n e  of credilr, and EAB commenced 

a n  actj o n  t o  col I . e c t  the  loan ba l . ance .  

On May 2 9 ,  1 9 9 6 ,  p l a i r i t - i r f s  r e t a i n e d  M o r r i s o n  Cohen to 

represent. them i .n  commencing a p r o c e e d i n g  u n d s r  Chapt.Fr 11 o f  t.he 
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United States Bankruptcy Code. The bankruptcy filing staycd t..he 

EAB foreclosure action. 

For the remainder of 1996 and during 1997, Orchard 

Motorcycle and Leal-her Agent wcre able to c o n t l i n u e  thcir 

operations with reasonably healt-hy sales figures. For 1996, [.hey 

had combined n e t  sales of approximately $5. 3 million arid (-:orrtbined 

g r o s s  profits of approximately $1.8 million. F o r  199.1, they had 

combined net sales of approximately $4 million and combined g r o s s  

profits of approximatcly $.6 million. However, i.n 1998 arid 1999, 

thei,r gross profits declined ‘Lo about $200,000 each y e a r .  

Appr(-ix.imately four years after the burglary and fire, 

Orchard Motorcycle successfully challenged its insure cs ’  

disclaimer of coverage and received a settlement in the amount of 

$433,130.59. Orchard Motorcycle used a porliion of thc ri.nsur-anc:e 

settlement and other resources to repay EAB. 

Although their debt to EAB was satisfied, Orchard Motorcycle 

and Lcather- Agent: were unable to secure third party firianci.ng to 

provide them with working cap i . t a1 .  This prevented them from 

accepting many oLherwise profitable o r d e r s .  

In addition, p l a i n t i f f s  could not achieve confirmations of 

proposed p l a n s  of reorganization. In 2002, thcir bankr-upI .cy 

proceedings wcrc dismissed. This action ensued. 

The Amended Complaint alleges that Morrison Cohen failed to 

conclude the bankruptcy proceedings in a professional, p r o p c r ,  

and competcnt manner, and caused them to lose sugpl-iers and 

3 

[* 4 ]



contrac1:s when i t  became known t h a t  t h e y  w e r e  i n  b a n k r u p t c y  

r e o r g a n i z a t i o n .  

i t s e l f  l e g a l  f e e s  from a c o n f i r m a t i o n  e s c r o w  a c c o u n t  w i t h o u t  

o b t a i n i n q  Lhe r e y u i s i L e  c o u r t  a p p r o v a l ,  and  f a - i l i n q  110 c r e d i t  

p l a i n t i . € f s  f o r  e r r o n e o u s  paymentrs made t o  i t s e l f  €rom t.he 

c o n f i r m a t i o n  e sc row a c c o u n t .  The  Compla in t  a l l e g e s  c a u s e s  c ~ f  

a c t i o n  for c o n v e r s i o n  ( f i r s t  cause  of  a c t i o n )  ; 1 e g a l  ma1prac : t icc  

( s e c o n d  c a u s e  of ac:t:iori) ; u n j u s t  enr ichment:  ( t h i r d  c a u s e  01 

a c t i o n )  ; and  r e s c i s s i - o n  of  t h e  p a r t i e s ’  r e t a i n e r  a g r e e m e n t  

( f o u r t h  c a u s e  of  a c t i o n ) .  

P l a i n t i f f s  a l s o  a c c u s e  Morrison Cohen 01 p a y i n g  

M o r r i s o n  Cohen answered ,  g e n e r a l l y  d e n y i n g  t:he a l l e g a t i o n s  

i n  t he  Amended Complai nt:, a s s e r t i n g  numerous a f L i r m a t > i v c  

defenses ,  and  a l l e g i n g  c o u n t e r c l a i m s  f o r  l e g a l  fees sound i  r-ig i n  

b r e a c h  of- con1:ract I a n  a c c o u n t  s t a t e d ,  and  u n j u s k  cnr ichmer l t2 .  

Defendant. now seeks summary judgment  d i s m i s s i n g  t.he Aniendcd 

Compla in t  a g a i n s t  i t  and s e v e r i n g  i t s  c o u n t e r c l a i h s  . 

P l a i n t i f f s  oppose  t h e  mot ion  and  cross-move  f o r  p a r t i a l  

summary judgment  o r 1  t h e  i s s u e  of  d e f e n d a n t ’ s  l j a b i l i t y  on t h e i r  

c a u s e s  o f  a c t i o n  for l e g a l  m a l p r a c t i c e  a n d  u n j u s t  e n r i c h m e n t .  

P l a i n t - i f f s  also move t o  s t r i k e  d e f e n d a n t ‘ s  a f f i r m a t i - v e  d e f e n s e  

t h a t  t h e  a c t i o n  i s  b a r r e d  by t h e  a p p l i c a b l e  S ta tu1 .e  o f  

T , i m i t a t i o n s ,  and t o  d i smiss  i t s  c o u n t e r c l a j r n s .  

Discussion 

I t  i,s w e l l  s e t t l e d  t h a t  “ [ t l h e  p r o p o n e n t  01 a smtmary 

judgment  motlion m u s t  m a k e  a p r ima  f a c i e  showinq of cnt- i t .1ernent  t o  
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judgment a s  a m a t t e r  of  law, 

dcmor i s t r a t e  t h e  a b s e n c e  o f  a n y  m a t c r j . a l  i s s u e s  o f  f a c t ”  (Wincgra(Y 

v New York  U I I ~ V .  Med. C t r . ,  64 N Y 2 d  8S1, 853 [1985]; scc also 

Zucker inan  v City  of New Y o r k ,  49 NY2d 557,  562  119801). Once 

t h i s  showing h a s  b e e n  made, t h e  bu rden  s h i f t - s  t o  t h e  p a r t y  

oppos j  ng t h e  rnot ion f o r  summary judgment  t o  p r o d u c e  e v i - d e n t i a r y  

p r o o f  i n  a d m i s s i b l e  form s u f f i c i  e n t  t o  e s t - a b l i s h  t.he ex i s t - e r i ce  of 

m a t e r i a l  i s s u e s  o €  fact. which r e q u i r e  a t - r i a l  of  t.he a c t i o n  

(Zuckc.rman v C.i ty of- N e w  York,  supra a t  5 6 2 )  . Mere c o n c l u s i . o n s ,  

e x p r e s s i o n s  o f  hope, o r  u n s u b s t a n t i a t e d  a l l e g a t i o n s  or a s s e r - t i o n s  

a r e  i n s u I f i c i e n t  t o  d e f e a t  summary judgment  ( i d . ) .  

t e n d e r i n g  s u f f i c i e n t . :  e v i d e n c e  t o  

A s  s t a t e d ,  t h e  Amended Compla in t  a l l e g e s  causes o f  a c t i o n  

f o r  c o n v e r s i o n ,  l e g a l  m a l p r a c t i c e ,  u n j u s t  e n r i c h m e n t ,  r - e s c i s s i o r i  

o f  t h e  p a r t i e s ‘  r e t a j . n e r  a g r e e m e n t .  The gravamen o f  t h e  Amended 

Complai r i t .  i s  tha t -  d e f e n d a n t  i m p r o p e r l y  wi.t.hheld a s  l e g a l  f e e s  

€ i d u c i a r y  f u n d s  h e l d  i n  e sc row f o r  p l a i n t i f f s  d u r i n g  t h e  pendency 

of  t h e  b a n k r u p t c y  pr -occeding ,  o v e r b i l l e d  p l a i n t i f f s  f o r  

u n n e c e s s a r y  leqal s e r v i c e s ,  f a i l e d  t o  0b ta i . n  a d i s c h a r g e  i n  

b a n k r u p t c y  f o r  p l a i n t i f f s ,  and i m p r o p e r l y  allowed t h e  b a n k r u p t c y  

p r o c e e d i n g  t o  be d i s m i s s e d .  

C o n v e r s i o n  i s  “ t h e  u n a u t h o r i z e d  a s s u m p t i o n  arid E x e r c i s e  o f  

f h e  r i g h t -  of‘ o w n e r s h i p  over  goods be long i r ig  t o  a r io fhe r  t o  the 

e x c l u s i o n  of  the  o w n e r ’ s  r i g h t s ’ ’  (P‘etc.rs (;riffen Woodwaid ,  Inc. v 

WCSC, Tnc. , 88 A D 2 d  8 8 3  [13t Dept 19821 ) . I n  o r d e r  t o  e s t a b l i . s h  

a cause  o f  a c t i o n  f o r  c o n v e r s i o n ,  t h e  p l a i n l i i f  f must show “legal 
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ownersth.ip o c an irnmedi.ate superior riqht of posscssion to a 

specific identifiable thing and must show that the defendant 

exercised an unauthorized domi.riiori o v e r  t-hc thing in question, to 

the a l L e r a t i o n  of i . ts  condition or to thc exclusion of the 

p1.aintiff's rights" ( Independcn t  Discount  Corp. v Bressner, 4-1 

A D 2 d  '156, 7 S ' I  [2d Dept 19-75]) 

Here, p1.aintiffs a l - l ege  that defendant improperly paid 

itself from escrow and fiduciary funds without. obla in i .ny  I:he 

necessary approval from the bankruptcy court. P1airiti.ff.r; a1 so 

a c c u s c  defendant of- impropcrly taking $9,000 in merchandise and a 

$10,000 motorcycle, which was returned a year later with a blown 

motor. P l a i n t i f f s  further c l a i m  t h a t  defendant failed to credit 

them for erroneous payments made to it from the escrow a c c o u n t .  

Plaintiffs mair1tai.n that defendant breached a fiduciary duty to 

them arid, AS such, shou1.d be compel.lcd to make restitution for 

conver-tirig t h e  funds in t h e  confirmation escrow account to its 

own use. 

In seeking summary judgment on plaintiffs' conver s ion  claim,  

howevcr, defendant submits copies of the Bankrupt(:y Court orders,  

dated January 13, 199'7, and May 8, 2000, graril:ling .inLerim 

attorneys' fees totia1.ing $72,821 and expenses in thc sum of 

$5,741.77 to defendant (Affidavit of Jeff-rey P. Eny1.ar-ider-, Extis  

A, B). In addit.ion, defendant concedes t h a t  j . t  remitted to 

itsclf- one payment in excess of what t.he n a n k r u p t c y  Court h a d  

authorized, due L o  a bookkeepjrig error in failinq to crcdit a 
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p r i o r  payment,  but. : i n s i s L s  t h a t  i t  i s  p r e p a r e d  t o  r e p a y  a n y  1und.s 

a s  t o  which it.. i s  de te rmi -ned  t h a t  i t  i s  n o t  e n t i t l e d  t o  retain 

(¶5, A f f .  O f  J e f € r e y  P .  Enylander-  d a t e d  S e p t .  11, 2006) .' 
[Jrider t h e  c i r c u m s t a n c e s  , t h e  C o u r t  c o n c l u d e s  t h a t  

d e f e n d a n t ' s  a c t i o n s  do n o t  amount, t o  t h e  unautLhori7,ed a s sumpt i  on  

and exerci .se  of  t h e  r i g h t  o f  owner sh ip  o v e r  goods b e l o n g i n g  t o  

another t o  t h e  e x c l u s i o n  of  t.he owner's r i g h t s  sc a s  t o  e s t a b l i s h  

a c o n v e r s i o n  c l a i m  ( s e e  Peters Gr- i f ' f cn  Woodward, Inc. V WCSC,  

I n c . ,  s u p r a ) .  A s  s u c h ,  d e f e n d a n t  i s  e n t i t l e d  t o  judgment 

d i s m i s s j n g  t h e  c o n v e r s i o n  c l a i m  a s  a mat te r  ot- l a w .  P l a i . n t i f f s  

o f f e r  no e v i d e n t i . a r y  proof t o  d e m o n s t r a t e  t h e  e x i s t e n c e  o f  ;3. 

t r i a b l e  j , s s u e  o f  I a c t .  Thus,  t h e  f i r s t  c a u s e  of a c t - i o n  j.ri t h e  

Amended ComplainC musL be d i s m i s s e d .  

The second c a u s e  of  a c t i o n  a l l e g e s  t h a t  d e f e n d a n t  commit.t.ed 

p r o f e s s i o n a l .  ma1prac t : ice  b y  f a i l i n g  t o  bring t h e  bankr- i iptcy 

p r o c e e d i n q  to  L'I s u c c e s s f u l  arid e x p e d i t i o u s  c o n c l u s i o n .  I n  

a d d i t - i o n ,  p1a in t . i .  Efs a l l e g e  damages,  i n c l u d i n q  Lhc I.(>ss of  

v a l u a b l e  c o n t r a c t s  a n d  s u p p l i e r s ,  t h e  i n a b i 1 i t . y  t o  e n j o y  t h e  

b e n e f i t  of a d i s c h a r g e  o f  t h e  d e b t  owed t o  ERB, arid l o s t  p r o f i t : s ,  

as  a dircct. r c s u l l :  of d e f e n d a n t ' s  ac l r ions  and a l l e g e d  

m a l p r a c t i c e .  

I n  order t o  e s t a b l i s h  a c a u s e  01 a c t i o n  t o  r e c o v e r  damages 

€ o r  legal m a l p r a c t i c e ,  a p l a i . n t i f f  m u s t  show t h a t  (1) t h e  

' 111 accordance wit-h this issue, such i s sue  shall be resolved in 
conjunction with d e f e n d a n t ' s  counterclaim s e e k i n g  l e g a l  fees. 
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a t t o r n e y  f a i l e d  t o  e x e r c i s e  t h e  d e g r e e  of  s k j . 1 1 ,  ca re ,  and 

d i l i g e n c e  commonly p o s s e s s e d  b y  a member of  t h e  l e g a l  c;ommunity; 

( 2 )  t h e  a t t - u r n e y ’ s  c o n d u c t  was a p r o x i m a t e  c a u s e  of p l a i n t i f f ’ s  

i n j u r y  or damage; ( 3 )  t h e  p l a i n t i f f  i n c u r r e d  damages a s  a d i r e c t  

r e s u l t  (:)€ t h e  a t t o r n e y ‘ s  n e g l i g c r i t  a c t i o n s ;  and  ( 4 )  t he  p l a i n t i i f f  

would have  b e e n  s u c c e s s f u l  b u t  f o r  t h e  a t t o r n e y ’ s  f a i l u r e  t o  

e x e r c i s e  due  c a r e  (see M o r a n  v McCart:hy, S a f r a t h  & Carbone, E’. C. , 

31 AD3d 7 2 5  [ 2 d  Dept. 20061). “A p l a i n t i f f ‘ s  b u r d e n  of  p r o o f  i n  a 

leqal m a l p r a c t i c e  a c t i o n  i s  LI heavy one”  ( N d z a r i o  v F o r t u n a t o  .& 

F o r t u n a t o ,  PLLC, 32  AD3d 6 9 2 ,  695-96  [l,”- Dept 2 0 0 6 1 ,  q u o t i n g  

L i n d e n m a n  v Krej , l . zer ,  7 AD3d 3 0 ,  34 [l” Dept 20041). “The 

p l a i n t i f f  must  p r o v e  f i r s t  t.he h y p o t h e t i c a l  outcome o€ t h c  

u n d e r l y i n g  l i t i g a t l i o n  and,  t h e n ,  t h e  a t t o r n e y ’ s  1 , i a b i l  i t y  f u r  

m a l p r a c t i c e  i n  c o n n e c t i o n  w i t h  that 1 i l i g a t i o n ”  (id. at 6 9 5 - 6 9 6 ) .  

O n l y  a f t e r  t h e  p l a i n t i f f  e s t a b l i s h e s  t h a t  h e  
would h a v e  r e c o v e r e d  a f a v o r a b l e  judgment  i n  
t h e  u n d e r l y i n g  a c t i o n  c a n  h e  p r o c e e d  w i t h  
p r o o f  t h a t  t h e  a t t o r n e y  engaged  t o  r e p r e s e n t _  
him i n  t h e  u n d e r ] - y i n g  a c t i o n  was r i eg l ige r i t  jn 
h a n d l i n g  t h a t  a c t i o n  and  f h a t  t h e  a t t o r - n e y ’  s 
n e g l i g e n c e  was t h e  p r o x i m a t e  c a u s e  o f  t h e  
p l a i n t i f f ‘ s  l o s s  s i n c e  i t  p r e v e n t e d  h i m  from 
b e i n g  properly cornpensat-ed f o r  h i s  l o s s .  

(id.). 

Here, p l a i n t i f f - s  a s s e r t  t h a t  t h e  f i n d i n g s  of  L’act made b y  

t h e  Bankrup tcy  C o u r t  J u d g e  a t  t h e  d i s m i s s a l  h e a r i n g ,  c o u p l e d  w i  t.h 

t h e  cross moving a f f i d a v i t  of P c t e r  E‘arkas, s u f f i c i e n l l y  

es tab l i - sh  t h e  e l e m e n t s  of; a prjma f a c i e  l e g a l  m a l p r a c t i c e  c l a i m  

s o  a s  t o  j u s t i f y  t h i s  Court. g r a n t i n g  summary judgmerlt ori t.he 
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issue of I.iab,i lity for l.egal malpractice a g a j . n s t  deferidariI: - 

Plaintiffs urge that the Bankruptcy Court’s finding should be 

afforded collateral estoppel effect in this action. 

The BankrupLcy C o u r t  dismissed Lhe Chapt-er 11 proceedings of 

Orchard  MoLorcycle arid LeaLher Agenl-., f i n d i n g ,  in essence, Lhat 

t h e  debtors had riot been represented by counsel. f o r  some time; 

that the estate of the debtors continued to suffer losses wi.thout 

any rcasonablc likelihood of rehabilitation; and that the dehl.or-:~j 

had incurred substantial unpaid administrative and t-ax 

obligations (Transcript, dated December 18, 2001, Reply A I l l i d  on 

Cross Motion, Exh 10) . The Farkas affidavit outlines deferic3ariL’s 

alleged negligence, including, i n t e r  a l i a ,  the failure to f o l  l o w  

instruc t-ions to initiate prompt and amicable negotiations with 

EAB regarding repayment of the loan; the failure to suyyest a 

meeting between plaintiffs and EAB to proposc a sett.1.ernent. of Lhe 

EAR actiion Lo coll.ecl: the loan balance; the failure to pursue 

dismissal of the EAB acti.on based on improper service of proccss; 

the faj l u r e  to notify plaintiffs of the commencement of actions 

to recuver f u n d s  p a i d  to plaintiffs’ suppliers within the 90 days 

before the filing of t h e  bankruptcy proceedings, which actions 

served to a1ienal.e plaintiffs’ suppliers and cripple their d a i l y  

operati oris; t .he .Fai.lure to disclose monthly fees and expenses; 

and the fili.ng of bankrupt-cy proceedings simply to stay EAR‘S 

collection litigation, without any real expectation that t ihe plan 

could be confirmed (E‘arkas Affid, Not of Cross Motion, pp 3-10). 
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I n  s e e k i n g  summary judgmcnt  on p l - a i n t i f f s ’  l e q a l  m a l p r a c t i c e  

c la im,  d e f e n d a n t  a r g u e s  t h a t  s u c h  c l a i m  i s  t i m e - b a r r e d  and ,  i n  

any event;, p l a i . n t i f f s  c a n n o t  e s t a b l i s h  t h a t ,  b u t  f o r  i t s  a l l e g e d  

a c t : i o n s ,  t h e y  w o u l d  have had a f a v o r a b l e  outcome i n  t h e  

b a n k r u p t c y  p r o c e e d i n g s .  

T o  s u b s t a n t i a t e  i t s  p o s i t i o n ,  d e f e n d a n t  s u b m i t s ,  inter alia, 

an  e x p e r t  a f f i d a v i t .  f rom t h e  Honorab le  Roy B a h i t L ,  a p r o f e s s o r  of 

b a n k r u p t c y  law and a f o r m e r  U n i t e d  S t a t e s  Barikrupt.cy Judge  

( B a b i t t  A f f ,  a t t a c h e d  t o  Motion f o r  Summary J u d g m e n t ) .  The 

B a b i t t  a f f i . d a v i t  s t a t e s ,  i n  p a r t ,  t h a t  d e f e n d a n t  d i d  n o t  d e p a r t  

f rom t h e  a p p r o p r i a t e  s t a n d a r d  o€ p r o f e s s i o n a l  p r a c t i c c  in 

r e p r e s e n t - i r i g  p l a i n t i f f s  i n  t h e  bankrup t . cy  proceedinqs  ( i d .  at 3 )  . 

T h e  Babitt: a f f i d a v i t  a l s o  s t - a t e s  t h a t  i t  i s  t h e  o b l i g a L i o n  01 t h e  

d e b t o r  company t o  come up  w i t h  t h e  b a s i s  o f  a proposed 

r e o r g a n i z a t i o n  p l a n ,  i n c l u d i n g  t h e  f i n a n c i a l  b a s i s  f o r  

r e o r g a n i - z i n g  ( . i d .  A t  9 - 1 0 ) .  The a € f i d a v i t ,  f u r t h e r  n o t e s  t h a L  t h e  

d e b t o r s ’  a t t o r n e y s  a r e  r e s p o n s i b l e  f o r  p r e p a r i n g  Lhe p l a n  

document-s and  s h e p h e r d i n g  Lhe proposed p l a n  t h r o u g h  tihe 

c o n f i r m a t i o n  p r o c e s s ,  but t haL  t h e  a t t o r n e y s  c a n n o t  propose a 

p l a n ,  where ,  a s  h e r e ,  t h e  d e b t o r  l a c k s  t h e  f u n d i n g  t o  r e o r g a n i z e  

( i d .  at. 1 0 ) .  

U e f  e r idant  fur- t h e r  a r g u e s  t -ha t  i.t c a n n o t  be h e l d  r e s p o n s i b l e  

f o r  p l a i - n t i f f s ’  i n a b i l i t y  t o  a c h i e v e  a s u c c e s s f u l  r e u r g a n i z a t - i o n .  

Dcfendan t  a s s e r t s  t h a t  it: d i l i g e n t l y  p u r s u e d  p l a i n t i f f s ’  

i r i tercsts i n  t h e  b a n k r u p t c y  p r o c c c d i n g s  u n t i l  J a n u a r y  2 0 0 0 ,  when 
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defendant acquiesced to Mr. P a r k a s ’  request that h i s  pcrsorlal 

attorney, Anthony G. Bianchi, E s y . ,  assume the function of 

proposing a p l a n  of reorganization for the corporate debtors. 

Defendant also m a i n t a i n s  that at plaintiffs’ insistencc, it 

simply wa.ited for Mr. Bianchi to propose a plan. Defendant 

maintains that in any event, plaintiffs’ legal maipract:. i cc claim 

must be dismissed becausc, plainkiffs cannot es tab1 7.sh that their- 

reorganization efforts would have been successful, b u t  f o r  its 

allcged act.i.ons. DefendanLs rely on the April 24, 2000 First: 

D$sclosure Statement, accompanyi-ny t h e  Plan of Reorganization, 

also dated April 24, 2000, filed for plaintiflls by Mr. Bianchi, 

which details the  irrcvcrsible downturn in plaint:i.ffs’ business 

following a burglary and fire. 

Prelimi narily, the Court. rejects defendant‘s assertinn [:hat 

the l e g a l  malpractice c1.airn is time-barred. The statute of 

limitations for a claim Lor l e g a l  malpractice is three years (see 

CPLR 214[61) - F’laintiffs filed the subject action on December 

14, 2004, less t-han three years a f t e r  the di.smi.ssa1 hearing on 

December 18, 2001 when defendant l a s t  acknowledged t h a t  i.t was 

st.il.1 thc attorney for thc corporat:e debtors (‘Transcript, dated 

Deccmber 18, 2001, Reply A f f i d  on Cross M o t - i o n ,  Exh 10, p .  4). 

Thus, t .he sub2ect action was timely commenced. 

E’urLhermore, contrary t.0 plaintiffs’ position, the rulj ng i r i  

the Bankruptcy Court does not have any collateral esl:.oppel cf  f c c t  

on the legal malpractice claim. In dismissing plaintiffs’ 
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b a n k r u p t c y  p r o c e e d i n g ,  the  Court n o t e d ,  i n t e r  a.1. id, s i g n i f i c a n t  

g a p s  i.n t h e  l-egal r e p r e s e n t a t i o n  o f  p l a i n t i f f s .  However, t h c  

d o c t r i n e  of c o l l a t e r a l  e s t - o p p c l  is n o t  i m p l i c a t e d  he re  s i n c c  

there was n o  i d c n t i l r y  of  i s s u e s  w h i c h  was n e c e s s a r i l y  d e c i d e d  i n  

t h e  p r i o r  a c t i o n  (see S c h w a r t i :  v P u b Z i c  AcJrn.in. o f  Hron.~: County, 

24 NY2d 65 ,  ' 7 1  [1969]). Moreover, d e f e n d a n t  was n o t  a par-tLy t.o 

t h e  bankrupt lcy p r o c e e d i n g  arid, t h u s ,  d i d  n o t  h a v e  a f u l l  a n d  f a i r  

o p p o r t u n i t y  tio c o n t e s t  t h e  d e c i s i o n  now s a i d  t o  be c o n t r o l l i n g  

( s c e  Weiss v M a n f r e d i ,  83 N Y 2 d  9 '74 ,  9-16-77 [19941). 

P l a i n t i f f s  a l s o  f a i l  t o  e s t a b l i s h  t h a t  t h e y  wou1.d have bceri 

s u c c e s s f u l  i.n t h e i r  p u r - s u i t  o f  conf  i r m a t i o r i  of a r e o r g a n i z a t . i o n  

p l a n  but: f o r  tLhe d e f e n d a n t ' s  a l l e g e d  f a i l u r e  t.o e x e r c i s e  due  

c a r e .  The E'irst D i s c l o s u r e  S t a t e m e n t ,  d a t e d  A p r i l  2 4 ,  2 0 0 0 ,  arid 

t-he accompanying P l a n  of Reorganization s u f f i c i e n t l y  o u t l i n e  t h e  

numerous lmpcdi"ments  t o  p l a i n t i f f s  o b t a i n i n g  c o n f i r m a t i o n  of 

t h e i r  r e o r g a n i z a t i o n  p l a n ,  w h o l l y  i n d e p e n d e n t  of defendant : '  s 

a c t i o n s .  P l a i n t i f f s '  h o p e l e s s  f i n a n c i a l  p i c t u r e ,  as o u t - l i n e d  b y  

M r .  Rianchi i n  t h e  Firs t  D i s c l o s u r e  S t a t e m e n t ,  undermined  any  

e f f o r t s  a t  r e o r g a n i . z a t i o n .  I r i  a d d i t i o n ,  d e f e n d a n t ' s  expert. 

a f f i d a v i t  s u f L i c i c n t . 1 ~  e s L a b l i s h e d  that dcfendan t .  a f f o r d e d  

p l a i n t i f f s  t h e  d e g r e e  o f  s k i l l  commonly e x e r c i s e d  b y  an ordinary 

member of  the 1 e g a l  community.  

A s  s u c h ,  d e f e n d a n t  h a s  s a t i s f i e d  i t s  b u r d e n  of e s t a b l - i s h i n g  

c r i t i t l c r n e n t  to judgment  a s  a maLter of  law d i s m i s s i n y  [:he I .egal  

m a l p r a c t i c e  c l a i m .  P l a i n t i r f s  s i m p l y  f a i l  t o  r a i s e  a n y  t . r iab1.e  
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i s s u e s  of  f -ac t .  Thus ,  t h e  b r a n c h  o f  the m o t i o n  t h a t  seek.? 

summary judgment  d i s m i s s i , n g  t h e  s e c o n d  c a u s e  of  a c t i o n  must be 

g r a n t e d .  

The t h i r d  c a u s e  of a c t i o n  e s s e n t i a l l y  a l l e g e s  t h a t  by r e a s o n  

of  i t s  a l l e g e d  malpractLicc, d e f e n d a n t  would be u n j u s t l y  e n r i c h e d  

i f  i t  were pcrmi t ; ted  t o  r e t - a i n  t h e  l e g a l  fees  i t  char-yed 

p l a i n t i f f s .  The e s s e n t i a l  i . n q u i r y  in any  a c t i o n  For- un jus l .  

c n r i c k m e n t  i s  w h e t h e r  it. i s  a g a i n s t  e q u i t y  and  good c o n s c i e n c e  t o  

p e r m i t  t he  d e f e n d a n t  t o  r e t a i n  what i s  s o u g h t  t o  he r e c o v e r c d  

( P a r a m o u t i t  F i l m  D i s t r .  C o r p .  v State of N e w  York, 30 NY2d 415, 

4 2 1  [1972]). 

e n r i c h m e n t  must. a l l e g e  and  p r o v e  t h a t  (1 )  t h e  d e f e n d a n t  was 

e n r i c h e d ;  ( 2 )  s u c h  e n r i c h m e n t  was at t h e  p l a i . r i t i f f ' s  e x p e n s e ;  arid 

( 3 )  i.n e q u i . t y  and  good c o n s c i e n c e  t h e  de fendan t .  s h o u l d  be 

r e q u i r e d  t o  r e t u r n  t h e  money o r  p r o p e r t y  t o  t.he p l a i n k i f f  ( N e w  

Yo.rk C i t y  Econoinic Dev. Corp. v T.C, Foods I m p o r t  arid Export C o . ,  

1.1 Misc3d 1 0 8 7  [Sup C t ,  Q u e e n s  County  20061). 

A party s e e k i n g  t o  r e c o v e r  on t h e  t h e o r y  of  un jus l :  

Here, t h e  B a n k r u p t c y  C o u r t  o r d e r s  a p p r o v i n g  dc f -endan t '  s 

l e g a l .  f e e s  s u f f i c i e n t l . y  c s t ab l . i . sh  e n t i t l e m e n t  t o  j udgrnent 

d i s m i s s i n g  t h e  c l a i m  f o r  u n j u s t  e n r i c h m e n t .  C o u n s e l  f o r  a d e b t o r  

i n  b a n k r u p t c y  n e v e r  se rves  a s  a g u a r a n t o r  that a plan w i l l  be 

p r o m p t l y  f i l e d ,  a n d  counse l .  i s  e n t i t l e d  to  c o m p e n s a t i o n  fo r -  i .ts 

services t o  t.he d e b t o r  " [ s ] o  l o n g  a s  t h e  s e r v i c e s  a r e  r e a s o n a b l y  

n e c e s s a r y  L o  f u r t h e r -  [ t h e ]  goal", which i.s t h e  1:;-3sc w h e l h e r  o r  

n o t  t h e  r eo rgan iza t : i , nn  i s  s u c c e s s f u l "  ( T n  re  City M a t t r e s s ,  Inc., 
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174 B.R. 23, 26 [WD N Y  1 9 9 4 1 ) .  IIere, t o o ,  p l a i n t i f f s  f a i l  t o  

r a i s e  any t r i a b l e  i s s u e s  of  f a c t .  T h u s ,  r e q u e s t  for summary 

judgment  d i s m i s s i n g  t h e  t h i r d  c a u s e  of  a c t i . o n  i s  g r a n t e d .  

For t h e  same r e a s o n ,  d e f e n d a n t  i s  e n t i t l e d  t o  summary 

judgment  d i s m i  s s i r l g  t h e  f o u r t h  cause of  a c t i o n ,  which  seeks 

e q u i t a b l e  resciss  ion  of t h e  p a r t i e s ’  r e t a i n e r  agrccmerlt: and  

r e s t i t u t j  on t o  r e s t o r e  t h e  pdirt i ies t o  t h e i r  o r j - g i n a l  c o n d i . t i o n .  

Thus,  d e f e n d a n t ’ s  mot,ion i s  g r a n t e d  t o  Lhe e x t e n t .  t h a t  i t  seeks  

summary j udgrnent d i s r n i s s i n g  the Amended C o m p l a i n t .  

I n  1 i . g h t  of t h e  f o r e g o i n g ,  t h e  b r a n c h  of  p l a i n t j f f s ’  c r o s s  

motj.on t h a t  seeks t o  s t r i k e  d e f e n d a n t ’ s  a f f i r m a t ? v e  defense t . h a t  

p l a i n t i f € s ’  

l i m i t . a t i  oris is denied as  rnnot . 

c l a i m s  a r c  b a r r e d  by  t h e  applicable s t . a L u t e  of  

T u r n i n q  t o  d e f e n d a r l t ’  s request  for s e v e r a n c e  arid c0nt . i  nuance  

of  i t s  c o u r i t c r c l  ai.ms f o r -  l e g a l  f e e s ,  p l a i n t i f f s  a r q u e  t h a t  t h e  

C o u r t  lacks s u b j e c t  mat ter  j u r i s d i c t i o n  o v e r  the c o u n t e r c l a i m s  

since t h e y  arose o u t  of  a f e d e r a l  b a n k r u p t c y  m a t t e r .  

i s  w e l l  e s t a b l  i .shed that upon d i  s r n i s s a l  o f  Lhe b a n k r u p t c y  

p r o c e e d i n g s  i r ivolviriy p l a i n t j  f f s ,  

v e s t e d  w i t h  j u r i s d i c t i o n  t o  e r i t - e r t a i n  defendant:’ s c l a i m s  f o r  

legal fees 

1 7 2 ,  1 7 8  [1359]). Thus ,  t h e  r e q u e s t  f o r  s e v e r a n c e  and  

c o n t i n u a n c e  of  d e f e n d a n t ’ s  c o u n t e r c l a i m s  i s  a l s o  g r a n t e d ,  

b r a n c h  of p l a i n t i f f s ’  

c o u n t c r c l - a i m s  i s  d e n i e d .  

However, i t  

t h i s  C o u r t  j s a u t o m a t i c a l l y  

( s e e  George F. Weaver. & Sons. Co. v Burgess,  7 N Y 2 d  

and  t h c  

c r o s s  mot ion  t .hat  seeks t o  d i s m i s s  said 
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A c c o r d i n y l y ,  i t  i s  

ORDERED t h a t  d e f e n d a n t ' s  mo t ion  f o r  surnmary j u d q m e r l t  i s  

g r a n t e d  and  t h e  Amended Compl.aint 7.s dismissed  with c o s t s  and 

d i s b u r s e m e n t s  t o  d e f e n d a n t  as t a x e d  by t h e  C l c r k  o f  t h e  C o u r t  

upon t h c  s u b m i s s i o n  of  a n  a p p r o p r i a t e  b i l l  of  costs; and i t  i s  

f u r t h e r  

ORDERED that d c f e n d a n t s '  c o u n t e r c l a i m s  f o r  l e g a l  fees  i s  

s e v e r e d  and  c o n t i n u e d ;  and i t  i s  f u r t h e r  

ORDERED t h a t  t h e  c r o s s  mot;-on i s  d e n i e d ;  a n d  i t .  i s  f u r t h e r  

ORDERED that. t h e  C l c r k  i s  d i r e c t e d  t o  e n t e r  judgment  

a c c o r d i n g l y ;  a n d  i t  i s  f u r t h e r  

ORDERED t h a t  w i t h i n  2 0  days  of  e n t r y  o f  t h i s  o r d e r ,  

d e f e n d a n t  s h a l l  s e r v e  a copy upon p l a i n t i f f s  w i t h  n o t i c e  of 

e n t r y .  

Hori. Dor.is Linq-Cohan 

G :  \Supreme Court\Summary Judgrnent\OKCHARD036 .morr i sor - icohcn .  wpd 
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