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SUPREME COURT OF THE STATE OF NEW ORK - NEW YORK COUNTY 

PART 59 

7'/ 
PRESENT: DEBRA A. JAMES 

Justlce 

Index No.: 106643/05 

Plaintiff, Motion Date: 03/20/07 

MARKET, IN ' I 'ERNATIONAL I N S U R A N C E  COMPANY , 
LTI). , 

Motion Seq. No.: 01 - v -  

t/a METRO 53, 
Defendants. 

The following papers, numbered 1 to 7 were read on this motion for I 

PAPERS NUMBERED 

Notice of MotionlOrder to Show Cause -Affidavits -Exhibits 

+-,, ,. .- " . _. - - Upon t h e  foregoing papers, 

The court shall g r a n t  the plaintiff insurer's motion for 

summary judment in this action declaring that the  plaintiff owes 

no duty of defense and indemnification for the underlying claim 

by defendant Michelle Musto. 

In February 2005, defendant Michelle Musto sued The Grey 

Lake, a r e s t a u r a n t / h a r ,  in Supreme Court, Bronx County , 

No. : 07348/2005) 

;.is a result of an incidcrlt. at restaurant. or1 Eebr-uary 22, 2004. 

It is u~lcont.r .ovcr-ted t.hat. plaintiff issued a CGL policy to Grey 

(Index 

( t h e  "underlying action") for injuries suffered 
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L a l c c  that.. wti:; i n  force at. t h c  time o L  L h e  occur rence .  

P l a i r i t i f  f (3isclaiIned coverage of def cndant restaurant i n  t he  

underl.yirig s u i t  a l l e g i n g  that t h e  c l a i m s  asserted therein were 

w i t h i n  t h i s  exclusion. D e f e n c l a n t  Grey Lake argues t h a t  t he  

dieposl t i o n  Lcstimony of Michel le  M u s t o  ' and o t h e r  witnesses  

ra i .ses  an i s s u e  of f a c t  as  t o  cause of  t h e  i n c i d e n t  and whether 

it. i s  covered. 

T h c  Court: of  Appeals considered t h e  i n t e r p r e t a t i o n  of a 

s i m i l a r  a:;sau:l t. and hat t e ry  C:GL insurance p o l i c y  exc lus ion  i n  

V a l . - R 1 i i e  employed Eugene Di.';i.lvo I a r-et.ired N e w  Y o r l c  C i t y  
p o l i c e  o f f i c e r ,  ;.is a secur - i ty  cj-i.iarc1 in i t s  ni .ght .c :  lub.  Tn 
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w L ( I ) ~  y f 1.1 1 1 y , w i. 11 f 1.1 11 y , rria 1 i c: i. ous 1 y a n d  w i t h yro s s neg 1 j -yer ice  , 
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exc:I.i1des sue11 7 - i  SF-,:; . T h c  flaw .i n d e f e n d a r i t  s argument: i:; t he  

foci is  cln L . h c  cvri clerice j n t h e  underlying a c t i o n  rat-her than t.hc: 

basi :; of tile c : l a i i n s  raised by thc  i n j u r e d  piart-y. V a l - B l u c . :  arid 

Mount Vcr -nor i  F i r e  make c l e a r  t h a t  i t  i s  t h e  b a s i s  of l i a b i l i t y  a s  

asscr-ted i n  the complaint t h a t  governs t h e  duty of the i n s u r e r ,  

no t  the evidence produced dux-ing d iscovery .  

n c f c n d a r i t ’ s  reliance upon t h e  dec i s ion  in Mumford v 854 

Gerard A v e .  C:orp. ( 2 0 0 5  NY Slip Op 52299(U) , 820 NYS2d 8 4 4  [Sup 

C t ,  Bronx County, Dec 1 9 ,  2 0 0 5 ,  B i l l i n g s ,  J.]), i s  misplaced. In 

t h a t  case, t h e  court he ld  

A r easn r i ab le  i n t . e r p r e t a t i o n  of p l a i n t i f f ’ s  c la ims i s  that 
p l a i n t i f f  w a s  j n ju red  by i n t o x i c a t e d  persons handl ing  a 
sharp instrument  a t  Tr, iangle R e a l t y ’ s  premises ,  This  
i .n jury i s  not. necessarily “ inhe ren t  i n ”  t h e  a l l e g e d  
conduct. , i.n c:ontr .ast  t,o a s o l e  a l l e g a t i o n  that. persons 
af f irmat-j  ve1.y engaged i n  a phys ica l  a l t e r c a t i o n  w i t h  
p 11 a i Ti t. i f f o r  a 1 1 ega t i on o f chi 1 cl mo 1 e s t. a t i on . 
In any everit , p l a i n t i f f  s f i r s t  cause of a c t i o n  a1.nne 
requires Si 7- i  1.1s America I s clef   ens^ of her en t . i r e  ac t  i o n .  
A b s c n t  a:;:.;ciultive cniiduc:t , p1a. i  n t i f  f ret .airis  a cause o f  
;.it:tit:)ri 1(0r i-7 n c g l i g e n t l y  i n f l i c t e d  i n j u r y  f rom t h e  
w . i d c i i  T ~ C J  o f  FI sharp :i nstr-urnent t-hat. s tabbed ,  3.1. iced,  o r  
ol:.h(:!7-wi st? r1.1t her , 
& (rit.(3Lic)i-i:: omittecl) 
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A c : ( : o r d i T l y l y  , i t  i s  

ORDERED t.hat. t,he p1ainti .f  f s mot.ion for surwnary j u d ~ f r e n t  is 

GKANTFX a g a i n s t  all defendants and i t  i s  f u r t h e r  

ORDERED , ADJUDGED and DECLARED that p l a i n t i .  f f MARKEL 

TNTERNATIONAL TNSURFLNCE COMPANY, L T D . ,  has no duty  to clefend or 

i n d e n m i f y  MLC:HELT,E MUST0 and THE GREY LAKE, INC. t/a METRO 5 3 ,  i n  

t h e  act ior l  M i . i s t o  v The G r e y  Lake, 

Iiiclex No.: 07348/2005) and the  Clerk is directed to e n t e r  

I n c .  , (Sup Ct, Bronx County, 

j udgrnent acco rd ing ly .  

This  is the dec i s ion  a r i d  order of the court. 

Dated: J u l y  9, 2007 ENTER : 
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