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SCANNED ON 711912007 

SUPREME COURT OF THE STATE OF NEW YORK - N E W  YORK COUNTY 
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The  following papers, numbered 1 to  were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 
-. _ _  .. - , -, . . , ,_ .. . . .. . 

Cross-Motion: r- ... ~ Yes 

Upon the foregoing papers, it is ordered that this motion 

MOTION IS DECIDED IN ACCORDANCE 
WITH ACCOMPANYING MEMORANDUM 
DECISION AND ORDER. 

# 

Dated: 

FINAL DISPOSITION -FINAL DISPOSITION Check one: 
ct~cc~< if appropriate:  x7 DO N O T  POST R E F E R E N C E  
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Indcs N o . :  I0700313007 
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iiatui-c without Owner's pri(or writtcii c(yiisciit." It acciiscs plaintif'l'oi'altcring h c  premises 

witlioiit wl-ittcn pci-inissioii by installing a 1-adialor in (lie lxiseiiienl. 'I'he radiator, the Nuticc 

Plaintifi'avcrs that although its commercial lease for the grouiid floor storc aiid portion of 

thc building's basement will not cxpil-c iinti l  Oct(ohcr 3 I ,  201 4, i t  has been pressured 10 I-clocatc 

and/or surrciidcr its lease ever since defendant purchased thc huilding li-om Eljml Rcnlty ( '0 .  on 

F;el-,riiary 8, 2007. It coiitends that  defendant dcsil-cs to combine its spacc with an adjacent 

wi  Iling ( u  i-eimhursc it  Ibi- any potciiti;tl moving costs and/or loss, dcfcidaiit crcatcd "a talc fbi- 

thc court" tha t  plainti fl'deliriilted mder its leme. thus neccssitatiiig its cvictioii. Plainlill riisists 
. . ... 
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storage .c;piict: in  tlic buseiiiciit. I I I  l.iict7 plaintiff ~tffii-iiis t l i a l  i t  clocs iiot storc riibbisli in the 

bascni ci 1 1, h ti I r:itlici- i i i  ;i i 11 hi 11 s :I co  t i  t r;ic t cor its rc t i i o  v a1 w i I l i  M & M S ;in i 1 i it i on C’orpo raI ion. 

Plaintiff also claims k i t ,  in accordancc u/itli the C’ertificatc oi‘Occupmcy, i t  iiscs tlic I ~ ~ n i e i i t  

its ;t storage I‘icility wherc, :it niost, there is only livc sqii;irt: fcct ol’p:iiiit (which already lias 

h cc 1 1 I-c Io c ;I L et 1 ) ;I t i  d v ;I I i c) 11 s li 1 c s s I o red w i tli i I i t I i c 2,s O( 1- sq 1~11-c- Ib c)  t s p iic I‘ . P I ai ii ti 1.1‘ c o i i t  c nd s 

~ l i a t  t l ic  prioi- oiviicr never incntioiied ;iii inip-oper ratio o f  storuge lo spiicc iii tlic basement, but 

irdefciidaiit proves such ariwigciiiciil i s  coiilrary to a C‘jty codc, ~ii id thc C‘oiirt dirccts p1:iiiiti I’l‘to 

rciiiove the filcs/boses, it would “be more than willing to placc i t s  archivcs in aiiothei- Licility.” 

Arcliitecl David M. McAlpin reviewed tlic applicable New York c‘ily Buildiiig Code ( 1908 “Old 

C‘odc”) and Ncw Yot-k S h t c  Multiple Dwelling I,aw regarding Imements on plaintill-s behall- 

and foiiiid no I-ererencc to liiiiitalioiis o f  commercial storage iisc for inatcrial or area. 

Plaintiff also avows that it does not iiiiproperly iise the basemenl for ofi-ices and 

t-neetings. 11 weis, Iiowever, that it holds group discussions thcrc “on [ a ]  rare occasion,” but i t  

will cease and desist such coiidiict ifpi.oliibited by law. Further, plaii i l i~~conlends it t’ilcd ail 

“al te i~~t ic~n lypc 2“ iIpplic:1tiol1 diiriiig tlic lirst I‘ew moiitlls of takitig occiipancy i n  1999, and lhat 

dcfcncianI’s oljectioii to i t  being tilcd iiwrcly twciity days lntc is “silly” aiid barred by legal 

docti-iries such ;is stiitutc of limitatinris, waivcr :irid laches. 

Aclditionally, plainlit“ claiins that its l-b’ol-nicr- landlord nuthorizcil m d  req~iestcd it to 

i ii s t a 1 1 I w o i-ii d i  ;it o 1‘s i 11 t lie lmser 11 en t . 1) cs 1, i tc receiving s 11 c 11 ;i 11 t li o r i zat i on, p I ;t i i i  t i [I’ n t t es t s t 11 ii I it  

is willing to i-ctiic)vc tliciii ;IS 1r)rig as derelld~tllt prov ides l i c i t  10 (lic tmcriirnt in ;iccc)rclfiricc with 

p : i r ~ ~ ~ i - a p I i  tliit-ly u F  the IC;LSC, which sliilcs: “1o]wiiei- sli;ill, i1.;11id iiisoliii- as exisling Iricilitics 

I w i i i i t  fiiriiisli lickit LO the dcniiscd pi-emiscs . . . .”  Pl;iinIiff i i i s i s ts  that  i t  I i x  iicvci’ hccri notillccl 0 1 ’  
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Fi 11 ;I I l y, even h i i g l i  pl ai i i l  i f r  iicvcr obl;rined w r-i t t CI 1 pcim i ssi r)ii t c) i nst ;i I 1 t wo 1-ad i alors i 11 

the bxci~icrit,  i t  ;ivci-s that i t  is willing to i-(;'iiiovc tliciii as lniig as tlcl'ciiclaiit provides hciit to tlic 

basenicnt, ; i i i  allcgccl ohligatioii of tlic landlot-el  iindcr the Icasc. L)~'rendant has i i o t  o lk rcd  any  

cs pcrl t cst i I  1 i o  I I y s ~rppo i-t i iig i IS pi-qio s i t i on t h ;it t l IC i x l  i :it r) rs w crc i 11 s t all crl i iii p 1.0 pc r l y , h i i v  c 

c ;i i I sed s 11 Iisl ;in t i a1 (13 I 11 ~igc to 111 c res i deli t i a1 LL 11 its almvc, or lli at reiiiov i iig he 1-acl i ; i t u  1-s wo LI 1 t l 

c;iusc damagc to tlic prciiiiscs. Thus, hccausc plaiiitiff adcqiiiitcly exprcsses ;I sli-ong desii-c aiitl 

abilily lo ciirc its :tllcged derects, ils r-cqucst Ibr- a Ycllowstoiic Injiiiictioii slioulcl bc granted in 

orclcl- to prcsc~-ve the status qilo and prevent ihe hl'eitLl1-e o r  ils valtlablc intercst i l l  tlic lcascholcl. 

S w  L(T.vi/ igfoii  Aw. d 42"" ,SI. ( ' o rp ,  205 A.D.2d at 424. Accordingly, it is 

ORLIERED that plaiiiti (1's iiiotioii Ibl- a Ycllnwstoiic Tiijunctioii is granted and pending 

the determination of this action, dcfcridaiit JLa Roclicllc 75 I, LLC, its gencr-al and limited 

parlners, ofliccr-s, cinployees, servants, agents, afliliaies, subsidiaries, corporate parelits and all 

other persons acting oii bchalf of, or in  concert with, defendant bc, atid tlic saiiic hcrcby are 

restraincd arid cijoiiied from taking any steps, pursuant to tlic May 16, 2007 Notice to Curc, to: 

( 1  ) tci-ininale thc Icxc  aiid tenancy ol'plaintifi; KSI 1 ,  Inc., in h c  premises located a t  323 

(.'olLimbus Avcnilc, Ncw York, NY; (2)  cwmiiience summary proceedings agaiiist plaintiff; ancl 

(3 )  disturb i i i  any Inaillier (he possession and rights of plaiiiti fl'iri tlic said premises; and it is 

lir rt 11 c I' 

ORDFRT;,I:> tha t  pciiding tlic dctciniiriati~)~i o f  this action, plaintiff shall pay to tlic 

laiitlloi-d use and occupaiicy cclii:ilirig a l l  rent and  additional relit owcd iiiidcr tlic lcasc dated 

.idicc to eit 

ENTER: 

bel- party. 1 
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