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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON . DEBORAH A, KAPI A N PART 22 
Justice 

~ 

MARIA PALAQUIBAY 

- v -  

DEBRA F. LOWMAN 

INDEX NO. 1 15752106 

MOTION DATE 4-25-07 

MOTION SEQ. NO. 001 

MOTION CAL. NO. 9 1 

The following papers, numbered 1 to 2 were read on thle motion by the plaintlff for summery judgment 
on the issue of ilablilty. 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affldav y;!bl;& 1 

Answering Affidavits - Exhlblts (Memo) 

Replylng Affidavits (Reply Memo) None 

a 

Cross-Motion: Yes 46 %7 7P % %&)& 
As she was crossing the street at the int&Jn of Amsterdam Avenue and 

West 141nt Street in Manhattan on September 26, 2006, the plaintiff, Maria 
Palaquibay, was struck by a vehicle owned and operated by the defendant, Debra 
Lowman. A police report indicates that the defendant stated t o  an officer at the 
scene that, while executing a left  turn, she was blinded by the sun and did not see 
the plaintiff crossing the  street. The plaintiff commenced the instant action seeking 
damages for personal injuries she allegedly sustained in the accident. She now 
moves, pursuant t o  CPLR 321 2, for summary judgment on the issue of liability, 

It is well settled that  the  proponent of a summary judgment motion must 

make a prima facie showing of entitlement t o  judgment as a matter of law, 
tendering sufficient evidence t o  demonstrate the absence of any material issues of 
fact. See Alvaraz v Prospect H ospital, 68 NY2d 320 (1986); Zuckerman v Citv of 

New Ywk, 49 NY2d 557 (1980). The moving party must demonstrate his or her 
entitlement t o  judgment as a matter of law by tendering proof in admissible form. 
See Friends of Anirn als, Inc. v Associated Fur Manufacturers, Inc., 46 NY2d 
1065(1979). If moving party meets that  burden, the opposing party, in order t o  
defeat the motion, must  come forward with evidentiary proof in admissible form 
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that would raise a triable issue of fact. See Alveraz v Prospect Hospital, supra; 
Zuckerman v Citv of New York, supra. 

In support of her motion, the plaintiff proffers the pleadings in this action, her 
attorney's affirmation, her o w n  affidavit, and the police report which contains the 
statement attributed t o  the defendant. In her affidavit, the plaintiff maintains that  a t  

the time of impact, she was within the pedestrian crosswalk and the traffic light 
was in her favor. She alleges that the defendant's vehicle "entered the 
intersection so suddenly, unexpectedly and without warning that I was unable t o  
avoid being struck.'' The plaintiff argues that the defendant's statement is 
admissible on this motion as an admission of a party or admission against interest. 

In opposition t o  the motion, the defendant submits her attorney's 
affirmation, pleadings and her o w n  affidavit. In her affidavit, the defendant does 
not deny telling the police she was blinded by the sun and recalls that  it was, in 
fact, a sunny day. She alleges that she had stopped a t  the intersection and was 
the first vehicle a t  the light. After the light turned green, she waited f ive seconds 
and looked t o  her left before turning but did not see any pedestrians. She states 
that the plaintiff "came from my right" but claims that she did not  see her crossing 
Amsterdam Avenue at  any time. 

In her affirmation, the defendant's attorney restates the factual assertions 
contained in the defendant's affidavit and argues that the statement contained in 
the police report constitutes inadmissible hearsay. Since the attorney claims no 

personal knowledge of  the  accident, her affirmation is without probative value on 
the factual issues presented by this motion. See Zuckerman v C itv of New York, 
suwa a t  563; Johannsen v Rudolph, 34 AD3d 338  (1" Dept. 2006); Diaz v New 
York Citv Transit Authority, 1 2  AD3d 31 6 (1 s t  Dept. 2004). However, she properly 
asserts legal arguments regarding the admissibility of the defendant's statement. 

It is not disputed that the defendant's statement contained in the police 
report, as an out-of-court statement offered for the truth of the fact asserted 
therein, constitutes hearsay and must, therefore, fall within one of the exceptions 
t o  the hearsay rule in order t o  be admissible. See qenerallv Prince, Richardson on 
Evidence, § 8-1 0 1  et seq. [Farrell 1 lfh ed.] 

In the First Department, police reports are admissible as business records 
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(CPLR 4518[a]) but  only i f  the report is made based upon the officer's personal 
observations and while carrying out their police duties. 

Armored Car & Couri er Serv jw, Inc., 301  AD2d392 (let Dept. 2003); Yearaans v 
Yeamans, 24 AD2d 280 (lst Dept. 1965). If the information contained in the report 

Hdl idav v Hudso n 

came from witnesses not engaged in the police business in the course of  which the 
report was made, or it came from a witness who had no duty t o  report the 

information, the report is not  admissible. a Johnson v Lutz, 226 App Div 772 
(1 930); Hollidav v Hudson Armored Cer & CQ urier Service, Inc., supra; Yearaans v 
Yearaans, supra; see also State Farm Mutual Automob ile Insurance Co, v Langm, 
1 8  AD3d 860 (2nd Dept. 2005); Conners v Duck's CessBQoI $e rvice, Ltd., 144 
AD2d 329 (2nd Dept. 1988);  Casev v Tierno, 127  AD2d 727 (2nd Dept. 1987).  
While the driver o f  an offending vehicle is required t o  provide the responding police 
officer with proof o f  registration of the vehicle (m L o ~ e z  v Ford Motor Credit 
Companv, 238 AD2d 21  1 [ l a '  Dept. 199711, he or she has no duty t o  report the 
circumstances or the causes of the accident. See Cover v Cohen, 6 1  NY2d 261 
(1 984); Hatton v Gassler, 21 9 AD2d 697 (1" Dept. 1995); see also Moonev v 
Osowieckv, 235 AD2d 603 (3rd Dept. 1997).  Indeed, the First Department has 
consistently held that  a police report which contains hearsay statements regarding 
the ultimate issues of fact  may not be admitted into evidence for the purpose of 
establishing the cause of  the accident. See Fiaueroa v Luna, 281  AD2d 204 (1,' 
Dept. 2001);  Aetna Casualtv & Suretv Co . v Island Trqnsportation, 233  AD2d 1 5 7  
( l s t  Dept. 1996); Sansevere v United Parcel Service, Inc., 181 AD2d 521  ( I s t  Dept. 
1992);  Kaioshai v Greenspan, 88 AD2d 5 3 8  (1 It Dept. 1982); Murrav v Donlan, 77 
AD2d 3 3 7  (2nd Dept. 1980) .  

The decisional authority relied upon by the plaintiff in arguing that the 

statement is admissible as an admission (see, Prince, Richardson on Evidence, § 8- 
201  l e t  seq. [Farrell 1 Ith ed.]), is f rom the Second Department. See Nivazov v 
Bredford, 13 AD3d 501  (2nd Dept, 2004);Vaden v Rose, 4 AD3d 468 (2nd Dept. 
2004); Kqmenyash v McGoev, 306 AD2d 51 6 (2"d Dept. 2003); Guevara v 
aharak is ,  303 AD2d 555 (2nd Dept. 2003); see also Matter of Merchants 
Insurance GrouD v Haskins, 11  AD3d 694 (2nd Dept. 2004). As discussed above, 
the First Department v iews the issue differently. Accordingly, the defendant's 
hearsay statement is inadmissible on this motion. 

However, even wi thout  the defendant's hearsay statement, the plaintiff's 
proof establishes negligence on the part of the defendant and prima facie 
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entitlement t o  judgment as a matter of law. As a pedestrian in a cross-walk who is 
crossing w i th  a traff ic l ight in her favor, the plaintiff had the right o f  way. See 
Vehicle and Traffic Law 5 11 11. In her o w n  affidavit, the defendant does not 
dispute the facts asserted by the plaintiff but simply alleges that she never saw her. 
This submission does not raise any triable issues as t o  the defendant's liability or 
the p I ai n t i f  f s corn para t i ve n eg I i g en ce , S x K i  rc h FI 88 5 5 n 6 r v Hernandaz, 40 AD3d 
437 (1" Dept. 2007); Zabuskv v C ochran, 2 3 3 4  AD2d 542 (2nd Dept. 1996).  

The defendant argues that the plaintiff's motion is premature since 
discovery has not been completed. However, in order t o  succeed on such a claim, 
the defendant must show that "facts essential to  justify opposition [to the motion1 
may exist but cannot then be stated" wi thout further discovery. CPLR 321  2(f) .  See 
Downey v Local 46 2"d Holdinn Company, 34 AD3d 31 8 (1" Dept. 2006); Denbv v 
Pace University, 294 AD2d 1 5 6  (1" Dept. 2002); Schachat v Bell Atlantic Corp., 
282 AD2d 329 ( l s t  Dept. 2001) .  "A grant o f  summary judgment cannot be 
avoided by a claimed need for discovery unless some evidentiary basis is offered t o  
suggest that discovery may lead t o  relevant evidence." Bailev v N e w  York c i ty 
Transit Authoritv, 270 AD2d 156, 157  (1 It Dept. 2000); see Ausrbach v Bennett, 
47 NY2d 619 (1979); Cioe v Petrocelli Electric Co., Inc., 33 AD3d  377 ( l u t  Dept. 
2006); Artinas v RQnewd Arts Realty Corn ., 22 AD2d 327 ( l S t  Dept. 2005) .  Her 
conclusory hearsay assertion that an unidentified person at the scene told her that 
the plaintiff got  o f f  a bus and ran across Amsterdam Avenue just before the 
accident cannot constitute the requisite showing under CPLR 32 12(f).  Nor does the 
fact that the parties have not yet  been deposed render the motion premature. By 
failing t o  raise any triable issues in her opposition papers, the defendant has also 

failed t o  show that "facts essential t o  justify opposition to  the motion may emerge 
upon further discovery." Bailev v NYCTA, guRra a t  157. 

For these reasons, it is 

ORDERED that the  plaintiff's motion for summary judgment on the issue of 
liability is granted, and it is further, 

ORDERED that the  parties are t o  proceed w i th  discovery in regard t o  the 
issue of damages and appear for a discovery compliance conference on October 8, 
2007, a t  DCM, 80 Centre Street, N.Y., N.Y. Room 103, at 9:30 a.m. 
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This constitutes the Decision and Order of the Court. 

Dated: July 6, 2007 

Deborah A. Kaplan J. S. C. 

Check one: FINAL DISPOSITION NON-FINAL DISPOSITION 

check if appropriate: n DO NOT POST 
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