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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
I 

PRESENT: DEBRA A. JAMES 
Justice 

PART 59 

Index No.: 601 583106 

Motion Date: 03/22/07 

Motion Seq. No.: 01 

Motion Cal. No.: 16 

TANNENHAIJM HELPEKN SYRACUSE 0; HIRSCHTRITT 
LJLIP, 

Plaintiff , 
- v -  

GOCARII), LLC, 

Defendant. 

The following papers, numbered 1 to 8 were read on this motion for summary judgment. 

Notice of MotiodOrder to Show 

Answering Affidavits - Exhibits 

Replying Affidavits - Exhibits - 

Cross-Motion: HYes 

Upon the foregoing papers, 

PAPERS NUMBERED 

0 No 

Plaintiff law firm moves f o r  summary judgment on its account 

stated and hi-each of contract causes of action in this case 

seeking attorney fees from t h e  defendant who i s  a former client 

of the firm. The plaintiff's complaint sets forth causes of 

a c t i o n  for breach of contract, account stated and quantum meruit. 

Defendant cross-moves for summary judgment on i t s  counterclaim 

f o r  excessive legal fees  and opposes plaintiff's motion. 

Plaintiff seeks judgment on its complaint for legal fees 

billed to t he  defendant pursuant to an en 
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o f  b i  I l s  it. claims wcrc‘ 1.111paicri a f t ?? -  he i r iy  s e n t  t o  t h e  defendant. 

1.e c c‘ i p t 1. ii e 1- c o f . 

P1 a i i1 t . i  f f arque:; t h a t  i t  has e s t a b l i s h e d  a1.I tlie elernents of 

ac :c :ou r iL  s l . d L ~ d  and hreach of c o n t r a c t  . Defendant- count.ers that. 

p l a i  nt i f f cannot. rctcover on ;I surnrriary basis because defendant had 

objec:t.ctd t o  t-hcse bil .13.  Defendant s t a t e s  i n  i t s  a f f i d a v i t  t h a t  

it had p a i d  $ 1 2 3 , 5 8 0 . 0 0  in l e g a l  fees during the course  of t he  

engagement, arid p l a i n t i f f  submits no evidence to r ebu t  t h i s  

a s s e r t i o n .  

The Fi r - s t  Deparl‘rrient has h e l d  t h a t  

“Ai1 account stated i s  an agreement between t h e  parties t o  
an account based upon p r i o r  t r a n s a c t i o n s  between them 
with respect t o  t h e  correctness of t h e  s e p a r a t e  i t e m s  
composing t h e  account and the balance due ,  i f  any, i n  
f avor  of one p a r t y  o r  t h e  o t h e r . ”  I n  t h i s  regard, 
“ r e c e i p t  arid r e t e n t i o n  of p l a i n t i f f  Is accounts, without 
o b j e c t i o n  w i t h i n  a reasonable t ime,  and agreement t o  pay 
a p o r t i o n  of the indebtedness ,  [g ives ]  r i s e  t o  an 
a c t i o n a b l e  ac:c:nunt s t a t e d ,  t he reby  e n t i t . l i n g  p l a i n t i f f  t o  
summary j udgment i n  lit s f avor  . ” Fur the r  , an a t t o r n e y  may 
coritract. wit.11 his c l i e n t  on the cost of h i s  p a s t  o r  
f u t u r e  s e r v i c e s ,  and an account s t a t e d  may e x i s t  between 
t.hcm. 
T h e  f a i l u r e  Lo ob;ject. t o  t h c   ini itemized b i l l  f o r  A per-i.od 
of ,Fjve months s u f f i c ! e s  t.o gjve r ise  t.o an account. 
s t a t ~ t d ,  especial 1 y i n  vri ew of t h e  partial payment. made. 
Wliile ” [e] vidFtrice o f  an oral ohyj e c t i o n  t o  an account 
~-~trirIei-ed i s  s u f  f i r i c n t  on a moti on for summary judgment 
1. o r e L > u L  any i riferencp of an i m p l i e d  ayr-eeriient t o  pdy the  
:3 t ,1-1 t (2 ii ciniclun t , “ a 1 1 e y a t i on s c7 f p1.c t e s t. a r e  
111el.-t?ly c~ r i~ : lu : ;o i . y  , ~ I Y  SLipLenne C o u r t  dct e ~ ~ n i l l e d ,  arid 
“ i a i  1 ~ ? ( d  t o  rc1;:it.c wl ic t r i  arid t.c whom t h e  aIl.c:qcd t.el e p h ~ ~ i e  

de 1 e ridan t s 
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upon a pliorle (::all t o  p 1 , a i n t i f f ’  s rnanaging partner immediat.ely 

upon receipt t-her-eof . Defendan t  tias not  asserted that. any 

a L  i s sue  hc! re .  O n  t-hcse f a c t s ,  t h e  c o u r t  ag rees  t h a t  defendant 

has  f a i l c d  t o  rebut. the presumption t h a t  the defendant  agreed to 

pay t h e  amount b i l l e d  by p l a i n t i f f  i n  the absence of any 

allegation of a n  objec t . ion  by defendant  except as t o  t h e  

September 2 6 ,  2 0 0 5  i nvo ice  for $570.00. 

The Court of Appeals has he ld  t h a t  “ s e l f  - s e r v i n g ,  ba ld  

a l l e g a t i o n s  of  o r a l  protests [are] i n s u f f i c i e n t  to raise a 

t r i a b l e  i s s u e  of f a c t  a s  t o  t h e  e x i s t e n c e  of an account s t a t e d ”  

in a s u i t  f o r  attorney’s fees. Darby & Dar-by, P.C. v VSI 

In te rn .  , 1:nc. , 95 NY2d 308, 3 1 5  ( 2 0 0 0 ) .  I n  t . h i s  case, 

d e f e n d a n t ’ s  affidavit i n  oppos i t i on  t o  the motion raises no 

spFtc!ific t)mis for objection t o  plaint i f f ’  B invoice:; (othel- thari  

the S e p t ~ n l h e r  215, 2005 i n v o i c c )  such as lL2c:k of per:forrnanc!c, 
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ent i -y  of s iwrmi i~y  j u t i y r n e r i t  i n  f avor  of ~k ie  p 1 ; i i n t : i f f .  ’ sect 

I iusk i r i ,  - M<:):;(’Cji1, Kvan:;, F, ,Yal ti scl-lek, P. C. v FGII R e a l  t.y Crgdit. 

Corg. , 22ti R U 2 d  294, 29.5 -296 (I.’” Uept 1396) ( \ \  [Dlcfendant arqiieed 

tha t .  it. k i d  o b . j F i c t d  Lo tile p l a i n t . . i f f ’ s  b i l l s .  H o w ~ t v e r ,  i.t. 

failed t,o s i h m i t  any w r i t i n g ,  l e t t e r ,  riote, docurr)enL:at.ion o r  

ev ident i  a7-y proof t.o support suc:h a c l a i m .  ” )  ; F r e d  E h r l i L g ~ ,  P I  C. 

v T u l . l ~ ~ ,  274 AD2d 3 0 3 ,  304 (1’” Dfllpt. 2000) . 

‘J’hc (court firicis that defendant. has f a i l e d  t o  raise niiy 

triable i s s u e  cf €ac t  with respect tro p l a i n t i f f ’ s  claim f o r  

account stated snd breach of contract i n  this a c t i o n  except a s  t o  

the S e p t e m b e r  26, 2 0 0 5  i n v o i c e .  The engagement l e t t e r  s e t  f o r t h  

t h e  terms of t h e  r e p r e s e n t a t i o n  and no o b j e c t i o n  w a s  made to t h e  

b i l l s  issued by plaintiff pursuant t o  t h a t  r e t a i n e r .  The court. 

s h a l l  t h e r e f o r e  g r a n t  summary judgment t o  t h e  p l a i n t i f f  except as 

t o  t he  $ 5 0 7 . 0 0  balance of t h e  September 2 6 ,  2 0 0 5 ,  invoice as  

defendant. has raised an i s s u e  of f a c t  a s  t o  t h a t  b i l l  ba lance .  

Deferidant. ’ s count-erclaim of overcharge shall be di.smissed a s  

de fendan t ’ s  ob] e c t  ions l ack  p a r t i c u l a r i t y  as t o  t h e  na tu re  of t h e  

o v c r r h r q e s  in 1i.yht. (2f the  partips’ agreement a s  t o  t h e  t e r m s  of: 

t.lic! r-epreser-itati.on. Impor tan t ly ,  defendant  i t s e l f  pc)ints out 

t h a t  i m t i  1 2005 it. had pa id  p l a i r i t . i f f ’ s  i nvo ices  without 

[* 4 ]



obj  ec : t  ion  cvinciricj an i.ir7derst.andir-iy o f  t.hc part. i P S ’  ,acjr-ecinent, . 

Llefendant f a i l s  t.cJ s e t  f o r k l i  that. i t  a t  any t,i.rne complari ned a b o u t  

p l  a i . ~ - i t i .  f F’:; c~nnd~.i(::t. c ) L  1 . 1 1 ~  1 i t . i ga t . i on .  See P a u l l 7  Wei ss, R i f J c , i j l c i ,  

W h a i - t c - j n  L (G;+i-i:i s(-)ii v I < c I ~ u ~ J ; ~ /  <1 Misc3c:l 447, 4 5 2  (Sup C : t ,  NY (7ol.ii-1t.y 

2 0 0 4 )  (dcfc!nddnt s bc.1 a t e d  ol-t.il coinplaints t o  ~ L L O K - I I ~ Y S  that ,  t:Ile 

isills were “t.rm much” i n s u f f i c i e n t  t o  r a i s e  an i s s u e  of f a c t  on 

summary j udgrnent. ) . 

B a s c d  upon t h e  fo r - eyo i i iy ,  t h e  cour t  sha.ll g r a n t  p l a i n t i f f  ’ s 

[not ion  f or summary j i.idgrnenL . 

Ac:cordirigly, i t  is 

ORDERED t h a t  de fendan t ’ s  cross-motion f o r  summary judgment 

on d e f e n d a n t ‘ s  counterc1aj.m i s  DENIED; and i t  is f u r t h e r  

OKDEKED arid ADJUDGED that plaintiff‘s cross-motion f o r  

summary judgrnent d i smis s ing  defendant’s counterc la im i s  GRANTED 

and the Clerk i s  d i r e c t e d  t o  e n t e r  judgment DISMISSING 

d e f e n d a n t ’ s  coun te rc l a im;  and i t  i s  f u r t h e r  

ORDERED arid ADJUDGED t h a t  the  plaintiff ’ s motion for- summary 

judgment. i s  GRANTED on p l a i n t i f f ’ s  f i r s t  cause of a c t i o n  f o r  

acc:oiint s t a t e d  as t o  defendant. ’ B l j  a b i l i t y  thereupon and second 

cL?usc‘ of act. ion for- br-Ftach of c o n t r a c t  as t o  defendant  ’ s 

l i a b i l i l - y  Lhe1-e~ip(311; and i t  i s  f u r t h e r  

ORDEREL) dnd ADJUDGED t .hn t .  t.he C l e r k  shall e n t e r  J udqment. i TI 

favoi- of pl  ai 11t.i f f ‘1’ANNENBAUM IiELPERN SYFACUSF: L HIRSCHTKITT LLEJ, 

~ i i i d  + ; i i i i s L .  defe~iddrii.. CX3CARi3, L,LC:, i n  the amount of $4.1, 7 H 9 .  30 I 
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wi t l i  L h i  s application 

tilie t.ot.al amount. of $ 

cxc"cut io11 t1lcrei'c)r. 

0 f $ .~ , as taxed hy the 

, arid tha t  Plaintiff -- . . 

of the  c o u r t .  

HNTER : 

J. S. C. 

J.S.C. 

-6 

[* 6 ]


