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SUPREME COURT OF THE STATE OF N E W  Y O l i K  
coi.rN'i 'Y OF N E W  Yorw IAS PAIU c;o 
....................................................................... x 
SOH0 HOLDING CORP. d/b/a TAR'J'IIK STATS 
REAI,TY, GIIIJSR & ELLIS NEW YORK. IN<?., 
WNNICK REALTY GROIJP, and JEFFREY 
NJSSANI doing biisincss as .ISN PROPJIR'J-TI'S, 

-a gii i nst - 

4 13 WEST RIIOADWAY C'ORP., 

Deferidmi. 

APPEARANCES: 

For Plaintiffs: 

1 .aw Officc of Lionel A. Barasch 
425 Park Avenue 
Ncw York, New York 10022 
(J,ionel A. Barasch, Dsq.) 

Edward Gasthalter, P.C. 
445 Park Avenue 
Ncw York, Ncw York 10022 
(Edward Gasthalter, Esq. j 

In this action, plaintiffs Soho Holding Corp. d/b/a Tarler Stats Realty (TSR), Grubb 

& Elljs New York, Inc. (G&E), Winnick Realty Group (WRGj, and Jcffrcy Nissani, doing 

business ;is JSN Properlies (JSN) (collcctively, plaintiKs), seek IC\ recover for real estate 

brokerage commissions purportcdly owed by de€endant 4 13 West Broadway Corp. 

(defendant, or 4 13 C'orp.). 

Plaintifh now move, infrr alia, for suinrnaryj~dg171e~lt jn their favor. For the reasons 

stated below, plaintiffs' motion is granted. 
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Ikfcndnnt is thc owner oftlic building located at 4 13-4 1 5 West Hroadway, Ncw York 

C ‘ c ~ ~ n t y  (tht: building). Lene Kocliendorfcr (Kochendorl‘er) is the president and sole 

stockholder ol‘delndant (Kochcndorfcr JJxamination Before Trial (I+%‘l’) ‘I‘ranscripl (Tr.), 

aniicxccl ns I h h  1 to Motion, at 5 ,  I .  18; at h, 1. 17). I t  is undisputed that plaintiffs art: 

licc-nsed r e d  eslale txokers who procurcd three separate tenanki, viz., U&I Iniport. Inc. 

( I  ] & I ) ,  I IAM Ai-cliitccture Studio, P1,C’C ( H A M )  and lccd Mcdin (collectively, tht. tc imits) .  

that cntured into three separate leascs with defendant. TSR served as a broker in connection 

with procuring all of’the tenants, WRG, GkE, and JSN served as  co-brokers in coiincction 

with procuring, respectively, CJ&17 BAM, and Iced Media. 

It is well-establishcd that, “[llo obtain summaiy judgiiient i t  is necessary that the 

movant establish his cause of action or defcnse ‘sufficiently io warrant the court as a matter 

of law in directing judgment’ in his Savor.” Friends ofAnimuls v Associatcd Fur Mfis., 46 

NY2d 1065, 1067 ( 1  979) cjzrohg CPLII 321 2 (b). Thus, the movant has the initial burden 

ol‘ proving I d h e r  entitlement to suniniary judgment. Winegrad 17 Ncw Yol-k Univc:rsi<y 

Medicul Center, 64 NY2d 85 I (  1985). Once such proof has been offered, jii order to defeat 

a summary judgment motion, the opposing party must “sliow facts sufficient to requirc a trial 

of any issue of fact.” CPLR 32 12 (b); Alvurtlz v Prospct  Hospital, 68 NY2d 320 (1 986); 

b’ricrids of‘Anin.ii-rls v Associuted Fur M,.s.,  46 NY2d 1065, .suprLj. The party “opposing a 

m o 1 ion Lor sum 111 a1y j udgrnen t I ~ L I  s t produce evid enli ary proof i 11 adiniss i b 1 e fo rni su ffi c i en t 

to requirc a trial of material qucstions of k t . ”  Zucksrmun v City qf New Y‘ork, 49 NY2d 

557, 562 (1980). 

The U&l Transaction 
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TSR and WRG now seek tlic remaining $1  13,540.42 i i i  outstanding paynicnts due - 

$55,104.42 for TSR and $Sr(,346.170 for WR.G. They asscrt, in relevant part, that dcfcndant’s 

admitted reccipt of the 17&1 commissioii bill, its fliilure to protest satlie and its partial 

payment tlicreiiiider rcndcr this invoicc an account stated. 

I )c fcn d ;I 11 t ’ s o 1, p(7 5 i ti on to t I1 i s 111 (1 ti o n i s prcin j sed so 1 c 1 y 01 1 l i  o c he n d o 1- fci- ’ s bare 

bo ne s ’ ‘ a fti d n v j t i 11 o p po s i t i (3 11 . Koch cii dor fer ’ s ai‘fi dav i 1 mere 1 y h i g 11 I i 617 t s lie :I tx cii c e o f any 

“signed commission agreemcnts,” and asserts thac such agreements do not cxisl because she 

“reiiiscd to sign the fcc amiigemcnts when thcy were tendercd . . . at the tiiiic that [the 

plaintiffs1 started searching for tenants bccause [she] did not agrcc to the amounts 

rcquest[ed], . . I the pcrcentages thcy sought, and . . . the immediate payment of 

comniission[s] as they demanded” (Kochendorfer Aff. 111 Opposition, at 1-2). Said affidavit 

contains no infomiation that cven attenipts to controvert the specific factual assertions 

underlying 1’SK and WRG’s account statcd claim. Instead, defendant asserts that there are 

outstanding issues of fact as to the reasonableness and fairness of plaintiffs’ brokerage 

commission schcdules. 

“At1 account stated has long been dcfined as an ‘account balanced (and rendcrcd, with 

an axscnt to thc balmce exprcss or iniplicd; so that the demand is esseritially the same as if 

a promissory note had hceri givcn for the balance’ ” Ahrri,ron C:’ohc.n ,Singer B Weinstein, 

L.1,. 1’. v Ackc~rmai~, 280 AD2d 355  (1 ‘‘ Dcpt ZOOl) ,  qiiolirig Interrnun Iridus. /’rods,, Lld,. v 

R.,Y. M. Llrclron I’owr. 37 NY2d IS I ,  153, (1 975) quoling Vnlkening v L)c Gruuf,. 8 1 NY 

268. 270 ( I  880). An agreement to pay may be implied i f  a party receiving a statement of 

account keeps it without objecting to it within a reasonable time becausc the party rcceiving 
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In opposing a. motion for summary judgment, after a prima facie showing has becri 

made, a defendant intist comc forward with matlers of a n  evidcntiary naturc to demonstrate 

Ihc presence of triable issucs. CPLII 3212 (b); Alvcrrez v /’ro.specl Ilospitcrl, 68 NY2d 320 

( 1  OM); I ; ’r ic t i tdr  of A r i i m d s  vA.v.vocitrfed /;in. A!fi..v., 46 NY2d at I M S .  “It is incmibcnt upon 

;I dcfcndant who opposes a rnotioii l?)r suminary judginent to asscinblc, lay bare and reveal 

his pi-oofs, in order to show tlitit the nmt(ers set up in his answer a x  rcal and are capable of 

bcing cstablished upori n 1ria1.-’ l l i  A‘uhu[o I’ Sofjijs, 9 AD2d 297, 301 ( I ”  Dcpl 1959). 

As defendant did not  protest following its reccipt of the LJ&I commission bill and, 

in fact, made a partial payrnent thereunder, delendant’s contentions that Knchendorfer never 

consented to the coinmission bill rates andor  the payment schedule detailed in thc 

commission bill are insufiicient to defeat plaintiffs’ motion for sulnmary judgment, 

At her EB‘I’, Kocliendorl‘er asserted, on bchalf of defendant, that she sought a 60- 

month payout 011 the cornmissions due for all three leases (Tr., at 52). It is undisputed that 

no  such agreement was reached. “The general rulc is that a broker who ‘produces a person 

ready and willing to cnter into a contract upon his employer’s tcniis , . . has earned his 

cominissions I internal citations omitted] .’ ” Feinherg Bros. Agency, Irzc. 17 Berled ReaZty 

C’o.,  I I ~ L ‘ . ,  70 NY2d 828 (1 987). In the absencc oi‘some provision to the contrary, broker’s 

commissions become due and payable upon thc completion of the scrviccs the brokcr 

undertook to perform (1 1 1\IY Jur 2d, Broker’s Right to Compensation and Jieimhursement 

$ 1 1 1 ). And, Kochendorfer acknowledged that she only sought said payout after the U&I 

lease was executed. (‘1-r., at 56 1. 19 - 57, 1. 7) .  

Equally unavailing is defendant’s assertion, also made at Kochcndorfcr’s EBT, that 
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bccausc I . IM sought 10 terminate its leasc after only one ycar in the building, i t  is ciititled to 

a rcductjon in the commission owcd. Absent an agreemenl to the contrary, a hrokcr‘s right 

to a comiiiissjon “is not depcndeiit upon pcrfimmance of the real estate colitract.” !h ‘~c*ox  

Xcirlt j~ C’orp 11 K o . s v ,  302 A112d 404 (2”“ I1cpt 1004). 

Ilekiid~int has prcscntc.d ahsol iitc‘ly no cvidencc that controverts tho liicis pwen ted  

hy TSK and W R G  in  support of the thcir xcounl  stated claim. In thc liiuc of.’l‘SR and 

W IiG’s presentation of a prima fiicic case, defendant has failed to demonstrntc the cxistence 

of a matcrial issue of triablc fact. Accordingly, ‘I’SR and W1tG arc grantcd su~i~riiary 

judgment on thcir account statcd c la im for commissions arising from thc IJ&T transaction. 

See ufso Shew 13 Gould v Burr, 194 AD2d 369, 370-71 ( lst nept 1993) (after protesting 

amounts charged, defendant made partial pyymcnt resulting in account stated, evcn though 

dekndant iicver exccuted or returned thc promissory note embodying payment terms). 

BAM 

By a leasc dated September 12, 2005 (HAM I,ease, annexcd as Exh 9 to Motion), 

defcndant and BAM entered into a lease for “Unit 2 South” of the Building, for a tcrm of five 

years with rent commencing at $81,000.00 per year with annual increases reaching 

$9 1,166.29 in the Jiiial year. ‘I’he DAM Lcasc contains the following provision: “(c)ach party 

reprcseiits and warrants that i t  has not dcalt with any broker i n  conncction with this [ JIcase 

otlict than Grub 2k Ellis and Tarter Stafs , , . . Owner shall be responsible for all 

commissions carried by such brokers . . . ” (RAM Jmse ,  71 6 1 .O 1 ). 

TSR arid G&E: seek a total cornmission of$24,657.33 in connection with the HAM 

transaction consisting of a “full commission” of $1 6,438.22 for G&E and a “50% override 
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never agreed to by defendant and are unrcasonablc. 

In  addition, thc lack of specificity on tlicsc points is no bar to a cause of action. As 

brokei.agc agrucnients arc not subjcct to  thc r;tatute of frauds, tlicy are oftcn oral And, it is 

usually cuiliciciit h i t  tlicrc be ciiiploymellt and perlbl-mancc, with no inferencc that the 

bl-okcr is ;ti1 unpaid volunteer ( 1  1 N Y  .lur 2 4  131-oker’s Iiight to  C’ompciisation arid 

Reimburser-ncrits $ I 1 1 ) I n  thc iristanl action. i t  is unclisputed that tlieTc essentjal clcmentx 

have been riict. 

Even assumiiig, argucndo, that as it relates to the Iced Media transaction, ‘I’SK and 

JSN may recover their commissions solely on the basis of quantum mcniit, they are still 

entitled to thc recovery sought. Quantum mcniil rests upon a showing of 

( 1 j good faith performance, (2) acceptance of servicc, (3 j expcctation of compcnsation, and 

(4) reasonable value. Murtin H Buumnn Associutes, Jnc. v H & M h t l  Trunsport, Inc., 171 

AD2d 479 ( lqt  Dcpt 1991). Tkfendant’s sole issue in this regard relatcs to the “reasonable 

valuc” o l  TSR and JSN’s services. These brokers have established that in two other 

brokerage transactions in the building, viz., U&I and BAM, defcndant tacitly agreed to the 

broker’s commission schedules, leading to the ineluctable conclusion that, under thcsc given 

circumstances, tlic fees chargc were reasonable. In opposition to I SR and JSN’s motion, 

dcfcndant has ofi‘ered Kochendorfer’s afiidavit, that asserts, in  a conclusory manner, that the 

requested commissions are nejtlicr fair or reasonable. Under thesc facts and circumstances, 

the commissions sought by ‘J’RS and JSN, which amount to a full commission at TSK’s rates 

to bc divided cqiially by both brokers, arc found to bc both h i r  and reasonable. 

Dehidant  having raiscd no further objection to the amounts sought by plaintiffs 
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and/or tlic calculations of tlic commissions 21s detailed in plaintiffs’ supporting papers, it is 

liereby 

ORTl1-~I,lil~D thal the branch of‘plaintiffs’ motion which sccks 817 awmi  of surnmary 

judgment in  favor- 01.- TSR and WRG as to the lirst cause 01‘ ac t i~ i i  i n  the complaint for 

$1 13,45 I .OO, together with interest from April 6, 2005, is grnnlcd; and i t  is fLlrther. 

0R.LIlXED that the branch ofplaintifk’ Inotion which seeks an award of summary 

Judgment in favor or TSR and (;&E as to the third cause of action in the cornplaint for 

$24,657.33, together with interest from July 15, 2005, is grantcd; arid it  is further 

ORDEliED that the branch of plaintiffs’ motion which seeks an award of suniinary 

judgment in favor of ‘I’SR and JSN as to thc fifth C ~ U S C  of action in thc complaint for 

$1 8,822.22 togehter with interest from June 27, 2005, is granted. 

Datcd: New York, New York 
July 2 , 2 0 0 7  

J.S.C. V 

BERNARD 3. fRIW 
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