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CAL. NO. 07-00347-MV 

SUPKEME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E‘ A’ ii.: 

Hon. ROBERT W. DOYLE 
Justice of the Supreme Court 

X 
: C‘RI‘STAL 1,,4S‘IXO and VICTORIA CASTRO, 

P 1 ai n t i ffs , 

- against - 

MOTION DATE 3-2 1-07 
ADJ. DATE 5-9-07 
Mot. Seq. # 001 - MG; CASEDISP 

KENNETH M. MOLLINS, P.C. 
Attorneys for Plaintiffs 
42.5 Broad Hollow Road, Suite 2 15 
Melville, New York 1 1747 

SHAYNE, DACHS, STANISCI, et al. 
Attorneys for Defendants 
2.50 Old Country Road 
Mineola, New York 1 150 1 

IJpon tlic ihllo\ving papers numbered 1 to 37 read on this motion for summary judgment ; Notice of Motion/ Order 
10 Show Cause aiid si.ipporting papers ; Notice of Cross Motion and supporting papers -; Answering Affidavits and 
wppc’rtiiig papcrs I X -33 ; Replying Affidavits and supporting papers 34 - 37 ; Other-; (v 
m p p r ~ d W k m )  i t  is, 

1 - 17 

ORDERED that this motion by defendants for an order pursuant to CPLR 3212 granting summary 
1 iidginent in  their favor dismissing the complaint on the grounds that plaintiffs did not sustain a “serious 
iiijury” as defined i n  Insurance Law tj 5 102 (d) is granted. 

This IS an action to recover damages for injuries allegedly sustained by plaintiff as a result of a rear 
rnd motor vehicle accident that occurred on August 14, 2003 during a black out when the vehicle operated 
t)y the then 19 ~ ~ 1 1 -  old plaintiff Crystal Castro, in which her then 18 year old sister plaintiff Victoria 
( ’astro was a passenger, was struck by a vehicle owned by defendant Christopher Shaver and operated by 
clefelidant Carrieanne Shaver on Connetquot Avenue at or near its intersection with East Roslyn Street in 
Islip Tcrrace, Ne\v York. B y  their bill ofparticulars, plaintiffs allege that as a result of the subject accident 
each sustaincd sei icliis injuries. 

Plain tif‘f C rystal Castro allegedly sustained a disc herniation at C6-C7; cervical sprain and strain; 
I ervrcal radicii lopIthy; restriction of motion of the cervical spine; lumbar and lumbosacral sprain and strain; 
lumbar radictilopatliy; restriction of motion of the lumbar and lumbosacral spine; thoracic derangement; 
1 estriction of‘ motion of thc thoracic spine; right shoulder contusion; and restriction of motion of the right 
‘ hou der. 
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Plaiiitiff Victoria Castro allegedly suffered a fracture of the left wrist; restriction of use of the left 
wrist; disc herniation at C5-C6; disc bulge at C6-C7; cervical sprain and strain; cervical radiculopathy; 
rcstriction o - motion of tlie cervical spine; lumbar and lumbosacral sprain and strain; lumbar radiculopathy; 
restriction o ’motion of the lumbar and lumbosacral spine; thoracic sprain and strain; and restriction of 
motion of the tliovacic spine. 

In  acdition, plaintiffs allege that following the accident, they were both treated then released from 
Southside Hxpit,il’s emergency room the same day and then confined to bed for about seven days. Plaintiff 
lCryc8tal Castro a1 legedly was confined to her home for approximately three weeks whereas plaintiff Victoria 
Castro cvas confilled to her home for about seven days. Plaintiffs’ bill of particulars indicates that plaintiff 
iCryctal Castro WJS unemployed at the time of the accident and that plaintiff Victoria Castro claims that she 
was incapac tated from her employment for approximately one week after the accident. Plaintiffs also allege 
[hat they sustainelct economic loss in excess of basic economic loss as defined in Insurance Law 5 5102 (a). 
The Court’s comjwter records indicate that the note of issue in this action was filed on February 13, 2007. 

Defendan s now move for summary judgment dismissing the complaint on the grounds that plaintiffs 
d i d  I lot sustain a ’ serious injury” as defined in Insurance Law 9: 5 102 (d). In support of the motion, 
defendants s t i b m i  t the summons and verified complaint; their answer; plaintiffs’ verified bill of particulars; 
I?laii itiff V ic toria Castro’s Southside Hospital emergency room records; the affirmed initial medical 
-valuation rt port dated August 19, 2003 of plaintiff Victoria Castro’s treating physician Socorro Vincente, 
‘M.D. at Viilage hiedicai and Rehab; poi-tions of plaintiff Victoria Castro’s deposition transcript; the 
,iffirmed report d2,ted December 6, 2006 of defendants’ examining orthopedic surgeon Harvey Fishman, 
‘W.11 based on an e\;amination of plaintiff Victoria Castro on tlie same date; the affirmed report dated 
Ilectmiber 6, 2000 of defendants’ examining neurologist C.M. Sharma, M.D. based on an examination of 
plaintiff Victoria ii2;istl-o on the same date; the affirmed report dated June 22, 2004 of defendants’ examining 
E-adicllogist Jacqut s Romano, M.D. who reviewed the MRI of plaintiff Victoria Castro’s cervical spine; the 
affirmed report dated No\ ember 2, 2006 of defendants’ examining orthopedic surgeon Harvey Fishman, 
”VI.D based on an examination of plaintiff Crystal Castro on the same date; the affirmed report dated 
Vovwnber 2 2000 of defendants’ examining neurologist C.M. Sharma, M.D. based on an examination of 
plaintiff Cryc;tal C astro on tlie same date; the affirmed report dated June 22, 2004 of defendants’ examining 
I adiclogist Jacqut s Romano, M.D. who reviewed the MRI of plaintiff Crystal Castro’s cervical spine which 
w a s  dated October 13, 2003; and a portion of plaintiff Crystal Castro’s deposition transcript. 

Insurance Law $ 5 11 02 (d) defines “serious injury” as “a personal injury which results in death; 
(~isiii~mberinent; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body organ, 
member, fun:tion or system; permanent consequential limitation of use of a body organ or member; 
vgnificaiit limitation of use of a body function or system; or a medically determined injury or impairment of 
;I norr-permanent iiature which prevents the injured person from performing substantially all of the material 
acts which constitute such person’s usual and customary daily activities for not less than ninety days during 
tlic one hundrcd eighty days immediately following the occurrence of the injury or impairment.” 

I n  order to rccover under the “permanent loss of use” category, plaintiff must demonstrate a total 
loss of use of’a body organ, member, function or system (Obeuly v Baizgs Ambufarzce Inc., 96 NY2d 295, 
-’27 T(YS2d -!78 [.!0011). To prove the extent or degree of physical limitation with respect to the 
+ perinanent consequential liniitation of use of a body organ or member” or “significant limitation of use of a 
body function or  ?y;teni” categories, either a specific percentage of the loss of range of motion must be 
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ascr bed or thcre must be a sufficient description of the “qualitative nature” of plaintiffs limitations, with an 
objective ba<ls, cixrelating plaintiffs liinitations to the normal function, purpose and use of the body part 
( Tocrre v Avk Rerzl.4 Car Systems, IIZC.,  98 NY2d 345, 746 NYS2d 865 [2000]). A minor, mild or slight 
limtiation of use 11s considered insignificant within the meaning of the statute (Licari v Elliott, 57 NY2d 230, 
155 NYS2d 570 [ 19821). 

It is tor the court to determine in the first instance whether a prima facie showing of “serious injury” 
tias lieen made O L  t (see, Tipping-Cesturi v Killzertny, 174 AD2d 663, 571 NYS2d 525 [2d Dept 19911). The 
tn i t i ; t l  burde 1 I S  o n  the defendant “to present evidence, in competent form, showing that the plaintiff has no 
~ a u s e  of action” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [ l ”  Dept 19921). Once 
(Jefendant 11: s met ihe burden, plaintiff must then, by competent proof, establish a prima facie case that such 
scr~clus iiijury ext its (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such proof, in order to be in a 
zoni xtent o adimssible form, shall consist of affidavits or affirmations (Pagaizo v Kingsbury, 182 AD2d 
268, 587 N> S2d 692 [2d Dept 19921). The proof must be viewed in a light most favorable to the non- 
mo\ ing part i .  liei e,  the plaintiff (Cantnzaiwe v Villanova, 166 AD2d 760, 562 NYS2d 808 [3d Dept 19901). 

Defcndan ~s established tlieir prima facie burden on their motion, via their submissions, showing that 
plaiiitiff‘s did not mstain a “serious injury” within the meaning of Insurance Law 5 5102 (d) as a result of the 
,ubj(:ct accicicnt (\w, Ornu v Siitgh, 35 AD3d 826, 825 NYS2d 375 [2d Dept 20061). The Southside 
llospttal emergency room records for plaintiff Victoria Castro indicate the fractured left wrist diagnosis was 
:rrotieous and t h a t  the final diagnosis was back sprain, low back pain and neck strain. The initial medical 
r:valuation rtport from Village Medical and Rehab that plaintiff Victoria Castro went to five days after the 
iccitient reveals that she \bas complaining of neck pain radiating to the left shoulder and low back pain 
radirting into her left buttock and hip. Said report also indicates that she was employed as a hairdresser 
rissistant, had t11tsie.d two days of work and had since returned to work. On examination of plaintiff, Dr. 
Vinccnte noted moderate pain on cervical and lumbar range of motion with decreased range of motion in all 
~iirec tioris dL e to p a  in and left sided cervical and lumbar paraspinal muscle tenderness consistent with 
~piisni. Dr ’jicer ite diagnosed cervical and lumbar radiculopathy with spasm, secondary to the subject 
<ice tdent 

Thc affirnied report of defendants’ examining orthopedic surgeon reveals that three years after the 
iuxident, I’laiiitiff’\iictoria Castro had specified range of motion testing results that were all normal upon 
cxaniination of hcr cervical spine and upper extremities and her thoraco-lumbar spine and lower 
cxtreniities. In addlition, defendants’ examining orthopedic surgeon examined plaintiffs left wrist, noting 
that plaintiff was right handed, and found that she had full range of motion of the wrist joint with 
txcellent grip and pinch strength and that the Tinel, Phalen, Finkelstein and Allen tests were all negative. 
]--IC concluded that plaintiff Victoria Castro had sustained a cervical and lumbosacral spine strain or sprain 
and c:ontusion and :sprain of the left wrist. According to defendants’ examining orthopedic surgeon, said 
conditions had resolved based on the lack of any objective findings of any residual orthopedic disability or 
any loss of’ bodily motion or function, adding that plaintiff had returned to work, based on her own account, 
three days after the accident and that she could continue to do so unrestricted. 

Defendam s ’ cxamining neurologist also indicated by report that three years after the accident, 
plaintiff Victoria Cistl-o haid a normal neurological examination. Regarding the allegations of a disc 
liemiation at C’54’6  and dLsc bulge at C6-C7, defendants’ examining radiologist concluded upon review of 
plaintiffs MRI films dated October 25, 2003 that there were degenerative changes at C5-C6 and C6-C7, 
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that no discal extrusion was present, and that there was no finding suggestive of the sequelae of acute 
trau iia. 

At her demsition, plaintiff Victoria Castro testified that she missed seven days after the accident 
froni her work as a hairdresser due to pain in her wrist. She testified that three months prior to the 
deposition she had delivered a baby and that she had started working part-time two months prior to the 
deposition. 

W I tl I respect to plaintiff Crystal Castro, defendants’ examining orthopedic surgeon found that three 
years after the aczident an examination of her cervical spine and upper extremities revealed negative 
results for  the Spurling compression test and that her specified range of motion test results were all normal 
with no paravcrtel-,ral spasm. Tinel signs at plaintiffs elbows and wrists were negative bilaterally. In 
addition, her spec ified range of motion test results for her lumbosacral spine were described as normal with 
no paravertebral ;pasin and plaintiffs straight leg raising was negative to 90 degrees both seated and 
reclining. Cefen ~dants’ examining orthopedic surgeon concluded that plaintiff had sustained a cervical and 
luml)osacral  spin^: :<train or sprain that had fully resolved. He opined that there were no objective findings 
of any residiial disability or any loss of bodily motion or function, adding that plaintiff had no evidence of 
any lierniated dis,:. Defendants’ examining orthopedic surgeon also noted that plaintiff had related to him 
that she had rcturncd to work three days after the accident as a hairstylist, working nine to twelve days. 

Defciidan ts ’ e:;amii?ing neurologist also indicated in a report listing the results of various 
neurological tests that three years after the accident, plaintiff Crystal Castro had a nonnal neurological 
tcxamination. U p n n  reviewing the MRI of plaintiff Crystal Castro’s cervical spine dated October 13, 2003, 
Idcfendants’ exaii lining radiologist opined that plaintiff had not sustained a herniation, that she had a discal 
bulge at C 6 - U .  t iat there were minimal degenerative changes and no finding suggestive of the sequelae of 
i c u t I: trau ni; 

‘The iubmitted port ion of the deposition testiiiiony of plaintiff Crystal Castro reveals that she, like 
her cistcr, m a s  cn ployed at the time of the accident as a full time hairstylist and that she returned to work 
threc or four dapc ;I fter the accident. 

Iiere, def(.ndants made a prima facie showing of entitlement to judgment as a matter of law by 
presmting oijective cvideiice that the plaintiff did not sustain a serious injury as a result of the subject 
iccitfent ( s w ,  Cl’rklrt v Peralta, 26 AD3d 489, 809 NYS2d 465 [2d Dept 20061). Said proof included the 
,iffiriiied rep x t s  clf defendants’ examining orthopedic surgeon indicating that the specified measurements 
esulting fio ii t h c  objective range of motion tests plaintiffs underwent revealed that both plaintiffs had 

nornial rangcs of motion (see, Wright v Peralta, supra; Villalta v Sclzeclzter, 273 AD2d 299, 710 NYS2d 87 
2d Dept 2000 1 1  

‘To defeat the defendants’ motion, plaintiffs were required to come forward with competent 
,idmissible niedic,il evidence, based on a recent examination and objective findings, sufficient to verify their 
wb.jective ccirnplaints ofpilin and limitation of motion (see, Oliva v Gross, 29 AD3d 551, 816 NYS2d 110 
I 2d Dept 20061). Moreover, any significant lapse in time between the conclusion of each plaintiffs’ medical 
ireatiiient and the physical examination conducted by their physician had to be adequately explained (see, 
~Poiizniells IJ Perc;., 4 NY3d 566, 797 NYS2d 380 [2005]; Ali v Vasquez, 19 AD3d 520, 797 NYS2d 528 [2d 
i)ept 20051 1 
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I n  oppositiioii to the motion, plaintiffs contend that they did sustain a serious injury as defined in 
Insurance LIW Q 5 IO2 (d). Plaintiffs submit, among other things, the affirmations dated March 27,2007 
of p aintiffs ’ treating physician Dr. Vincente employed by Village Medical and Rehab together with test 
results; the affirmed MRI reports of plaintiffs’ cervical spines; and plaintiffs’ affidavits. 

‘The iffiri ,icd magnetic resonance imaging reports of a radiologist, Kornelia Teslic, M.D., dated 
October 14, 2003 and dated October 27, 2003 based on a review of cervical MRI films taken a day or two 
before indicated that plaintiff Crystal Castro had sustained a focal central disc herniation at C6-C7 and that 
plaiiitiff Virginia Castro h;id sustained a focal central disc herniation at C5-C6 and a disc bulge at C6-C7. In 
his 2 ffirmation. plaintiffs’ treating physician Dr. Vincente referred to said reports. 

hi aclditic;ln, Dr. Viincente indicated that lie performed objective goniometric range of motion tests 
on plaintiff Crycial Castro on two separate occasions and that tlie numerically quantified results when 
:ompared wi th  nImiial results revealed significant reductions in range of motion of both the cervical and 
luniliar spincs. The results of range of motion testing on August 27, 2003 with respect to plaintiff Crystal 
Castro’s cervical spine uwe ,  flexion 34 degrees (normal 50 degrees); extension 35 degrees (normal 60 
degrees); let1 rotiltlon 44 degrees (nornial 80 degrees); right rotation 43 degrees (normal 80 degrees); left 
lateial flexion 3 1 dcgrees (normal 45 degrees); and right lateral flexion 29 degrees (normal 45 degrees). 
Iiesiilts for plainiiff Ciystal Castro’s lumbar spine were flexion 2 degrees (normal 60 degrees) and 
:xteiision 1 degree (normal 25 degrees). According to Dr. Vincente, said results revealed a total spinal 
rmpirnient ol’3_11 percent. Dr. Vincente provided results for similar range of motion testing performed on 
plaintiff‘ Crq stal Castro on March 1 , 2007 with cervical spine measurements of, flexion 1 degree (normal 
50  degrees): exten!jlon ldegree (normal 60 degrees); left rotation 10 degrees (normal 80 degrees); right 
rotaiion I O  degi~e:; (normal 80 degrees); left lateral flexion 6 degrees (normal 45 degrees); and right 
lateial flexion 7 degrees (normal 45 degrees). Lumbar spine results were flexion 5 degrees (normal 60 
dcgrees) and extcmsion 5 (degrees (normal 25 degrees). Dr. Vincente noted that said results showed a 
deterioration and a whole spinal impairment of 53 percent. 

Regm~ii ig  plaiiititf Victoria Castro, Dr. Vincente indicated in his affirmation that she also 
undvrwent L bleci ive goniometric range of niotioii tests on two different occasions and that the 
numerically quai tified i - ed t s  when compared with nornial results revealed significant reductions in range 
ofn-otion oj’botli the cervical and lumbar spines. The results of range of motion testing on August 27, 
2003 with respect to plaintiff Victoria Castro’s cervical spine were, flexion 3 1 degrees (normal 50 
tlegi ees); extension 32 degrees (normal 60 degrees); left rotation 43 degrees (normal 80 degrees); right 
rotation 45 degrees (nonual 80 degrees); left lateral flexion 26 degrees (normal 45 degrees); and right 
lateial flexion 26 degrees (normal 45 degrees). The results for plaintiff Victoria Castro’s lumbar spine 
wcrc flexioi 24 degrees (normal 60 degrees) and extension 24 degree (normal 25 degrees). According to 
111. ’i’inceiite. sal d res~ilts revealed a total spinal impairment of 25 percent. Upon re-examination on 
Mai-:h 13, 2007, Dr.  Vincente provided results for similar range of motion testing performed on plaintiff 
Victoria C‘astro v,i 111 cervical spine measurements of, flexion 27 degrees (normal 50 degrees); extension 
2 6  degrees (nom tal 60 degrees); left rotation 17 degrees (normal 80 degrees); right rotation 18 degrees 
I(norma1 80 tlegrec:,); left lateral flexion 24 degrees (normal 45 degrees); and right lateral flexion 25 
degrees (normal 15 degrees). Her lumbar spine results were flexion 33 degrees (normal 60 degrees) and 
extension 24 degrees (normal 25 degrees). Dr. Vincente noted that said results showed a deterioration 
and a hhole spin11 impairment of 44 percent. 
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Dr. ‘Jincc~ite opined to a reasonable degree of medical certainty that based on said findings, 
plaintifl- Crjrstal Cistro and Virginia Castro had sustained a significant loss of function of their cervical 
and lumbar cpinc s and that the iiijuries were directly caused by the subject accident. In addition, Dr. 
Vincente explained the nature of the plaintiffs’ treatment but not the duration and stated that both 
plaintiff’s had stopped treatment because they had reached their maximum medical improvement through a 
conscrvativ e course of managed care. He also provided a qualitative assessment that both plaintiffs were 
restricted i n  cei-tain activities including bending, lifting, extended sitting, household chores and general 
personal cai c and that their employment as hairdressers was impacted by ongoing pain and discomfort. 
Ilr. V‘incente stated that each plaintiff was shown a course of home exercises and discharged from 
treatment ai- d opined that each plaintiff had sustained a partial-permanent injury. 

Plaiiitiff (:‘rystal C‘astro explained in her affidavit dated March 22, 2007 that her treating physician 
i-ecommendcd t h i t  she undergo an aggressive course of physical therapy, chiropractic treatment, massage 
and acupuncture therapy including heat packs, electrical stimulation, massage and exercise at a rate of 
scvtral times pel week. Plaintiff added that she underwent said treatment for four months and was 
evaluated pc:riodIcally. According to plaintiff, she realized that therapy was not resolving her pain and 
disc~nifort and after discussing the matter with her doctor it was decided that the occasional minimal 
relief gained f’roiii therapy did not offset the significant amount of time that she spent at therapy. Plaintiff 
atatcd that her t1ii:rapy was ultimately discontinued based on the therapist’s finding of maximum 
imp -ovenierit anti lliat she was shown home exercises which she continues to do. She described her pain 
;IS sc:iwc and coiitinuing in her neck and back and indicated that she was limited in turning, bending, 
liftiiig and carrying which affected her work week hours and household chores such as washing, 
\ acuuming, cook iiig and icleaning. Plaintiff stated that at work, after only a few haircuts, she was forced 
to 5top and rcsi c r  attempt to stretch to make it through the day. She added that prior to the accident she 
used to take dam e classes and that she could no longer participate in such classes. 

I n  her affidavit also dated March 22, 2007, plaintiff Victoria Castro cursorily stated that she still 
expcrieiiced pair and restriction of motion in her neck and low back on a regular basis without detailing 
hou such sq mptonis affected her daily activities. 

Hcrc. plarntiffs’ evidence failed to raise a triable issue of fact (see, Lee v Troia, 2007 WL 1629916 
IhYAD 2 Dcpt]; Passarecti v Ping Kwok Yurzg, 39 AD3d 517, 835 NYS2d 224 [2d Dept 20071). The 
affirined inapeti,: resonance imaging reports of radiologist Kornelia Teslic, M.D. and the affirmations of 
plaintiffs. treatin;: lphysicim Dr. Vincente did not address the findings of degenerative changes noted in the 
affirmed reports of defendants’ radiologist thus rendering speculative the findings by Dr. Vincente that both 
plaintiff‘s injuric were directly causcd by the subject accident (see, id.; see also, Phillips v Zilinsky, 39 
4DId 728, ti34 NYS2d 299 [2d Dept 20071). Plaintiffs’ other submissioiis fail to remedy said defect (see, 
Bari’ley v Trans Cur & Limo, Inc., NYS2d 
Dept Juri 19, 30071; Cor.lk./12-Silvervlof2~ Is lTd R. R., __ NYS2d ~, 2007 WL 1632844, 2007 NY 
Slip C>p 0473 1 [NYAD 2 IDept J ~ i i  05, 20071). 

, 2007 WL 1776085, 2007 NY Slip Op 05446 [NYAD 2 

-7 
Accordingly, the instant motion is granted. , 

Y 
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