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INDEX NO. 02-16320 
CAL. No. 06-0258 1 -MM 

SUPREME COURT - STATE OF NEW YOFM 
F’OST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N 7”: 

Hon. ROBERT W. DOYLE 
JLislice of the Supreme Court 

X 
.I EANETI’E D’AIVDRAIA, as Administratrix of : 
(lie E state of ANI’F-IONY ID’ANDRAIA deceased, : 
and JEAKEI’TE 11‘ ANDRAIA, individually, 

_ _ _ _ _ _ _ _ _ _ _ _ _ _  

Plaintiff, 

- against - 

2N71-10N\17 PESI:?E, M.D., 

MOTION DATE 3-20-07 
ADJ. DATE 5- 10-07 
Mot. Seq. # 004 - MD 

DUFFY, DUFFY & BURDO 
Attorneys for Plaintiff 
1370 Reckson Plaza 
Uniondale, New York 11556-1370 

SILVERSON, PAREFtES & LOMBARDI, LLP 
Attorneys for Defendant 
300 East 42’ld Street 
New York, New York 10017 

Defendant. : 
X 

CJpon the tiillowing papers numbered 1 to 24 read on this motion for summary iudqment ; Notice of Motioid 
; Iiotice of Cross Motion and supporting papers -; Answering 

; Replying Affidavits and supporting papers -; Other -; (- 
Orcicr to Show Causc and supporting papers 
Affidiivits and 5 iippoi ting papers 
trrmpfsart-.nxtrqtmd-*) it is, 

1 - 12 
13 - 24 

ORDERED1 that this motion (004) by defendant Anthony Pesce, M.D. for an order pursuant to 
( ’PL i 32 12 :;ranting sumnnary judgment dismissing plaintiffs complaint, opposed by plaintiff, is denied 

The complaint oftliis action sets forth causes of action sounding in medical malpractice and lack 
of  rnfornied consent on behalf of plaintiffs decedent, Anthony D’Andraia, and a cause of action for loss 
of consortiui 11 on behalf of‘ his wife, Jeanette D’Andraia. This action is based upon plaintiffs’ claims that 
clefelidant Anthony Pesce, M.D. delayed and failed to properly diagnose and treat decedent for cancer of 
Ihc prostatc fimm J L U I ~ ,  1909 through June 20, 2001, which cancer metastasized and caused Anthony 
II’Aiidraia tc die on February 8, 2004. 

Deferidant alleges there were no departures from the appropriate medical standards of care and 
ti-eatment of plaiiitiff by defendant Pesce, and that nothing he did or did not due caused the injuries 
c.l:unied 17v plaint1 fl’ 
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The t equi ;ite elements of proof in a medical malpractice action are (1) a deviation or departure 
irom accept d practice, and (2) evidence that such departure was a proximate cause of injury or damage 

I Hulton v Skirain Brook Manor Nursing Home, 253 AD2d 852, 678 NYS2d 503[2nd Dept 19981, upp 
,ltJ1iid 02 VY2d ‘3 1 8, 685 NYS2d 420). To prove a prima facie case of medical malpractice, a plaintiff 
must establish that defedmt’s  negligence was a substantial factor in producing the alleged injury (see, 
Derdiariarz v F d k  Corztriictirzg Corp., 5 1 NY2d 308, 434 NYS2d 166 [ 19801; Prete v Raga-Demzetriotrs, 
22 1 4D2d 674, 638 NYS2d 700 [Znd Dept 19961). Except as to matters within the ordinary experience 
,ind Icnowledge o I’layinen, expert medical opinion is necessary to prove a deviation or departure from 
,icce>,ted standards of medical care and that such departure was a proximate cause of the plaintiffs injury 
I ~ e c .  Fiore v Galrung, 64 NY2d 999, 489 NYS2d 47 [ 19851; Lyons v McCauley, 252 AD2d 516, 517, 675 
’WS2d  375 [2”d Ikpt  19981, npp denied 92 NY2d 814, 681 NYS2d 475; Bloom v City of New York, 202 
21Xd 465, 465. (109 NYS2d 45 [2”d Dept 19941). 

The propcnent of a. summary judgment motion must make a prima facie showing of entitlement to 
judg nent as a matter of law, tendering sufficient evidence to eliminate any material issues of fact from the 
case To grant summaryjiidgment it  must clearly appear that no material and triable issue of fact is 
prcscnted (S,;ll~iza~n v Twentieth Century-Fox Filin Corporation, 3 NY2d 395, 165 NYS2d 498 [ 19571). 
Thc movant has tlic: initial burden of proving entitlement to summary judgment (Winegrad v N. Y .  U.  
,Medical Ceuter, (14 NY2d 851, 487 NYS2d 3 16 [1985]). Failure to make such a showing requires denial 
or the motion, regardless of the sufficiency of the opposing papers (Winegrad v N. Y.  U. Medical Center, 
~ z [ p  I )  Once such proof has been offered, the burden then shifts to the opposing party, who, in order to 
deli-at the motion fix summary judgment, must proffer evidence in admissible fo rm... and must “show 
I‘acts suf‘fi~ient to require ;I trial of any issue of fact” (CPLR 3212Cbl; Zzrckerwzaiz v City of New York, 49 
‘VY2d 557,  427 h,YSZd 556 [ 19801). The opposing party must present facts sufficient to require a trial of 
m y  issue of fact b y  producing evidentiary proof in admissible form (Joseph P. Day Realty Corp. v 
,4eroxort Prods., 148 AD2d 499, 538 NYS2d 843 [2nd Dept 19791) and must assemble, lay bare and reveal 
his proof in ordei- to establish that the matters set forth in his pleadings are real and capable of being 
estal-illshed (Castro v Liberty BUS Co., 79 AD2d 1014, 435 NYS2d 340 [2nd Dept 19811). Summary 
I ~ i d g  nent sh;ill oiily bc granted when there are no issues of material fact and the evidence requires the 
i-oiii- to direct a jiidgnient in favor of the movant as a matter of law (Friends of Animals v Associated 
(Fur Mfrs.. 46 NJ’2d 1065, 416 NYS2d 790 [1979]). 

In su3port o f  motion (004), Anthony Pesce, M.D. has submitted, inter alia, copies of the pleadings 
and b i l l  of particulars; copy of the office record maintained by defendant Pesce for decedent; and the 
affirmation o f  defkndant’s expert urologist, Noel A. Armenakas, M.D. 

Noel ‘4. Amienakas, M.D. affirms he is a physician duly licensed to practice medicine in New 
’k’oi-k State a x i  IS board certified in Urology. He states he reviewed the pleadings, deposition transcripts,’ 
;id medical recoids pertaining to the care and treatment rendered by Dr. Pesce to plaintiff Anthony 
11’ Andraia, and b,ised upon the same, states it is his opinion with a reasonable degree of medical certainty 
i h:it 3 r  Pesce‘s c ire and treatment of Anthony D’ Andraia was proper and within accepted medical 

1 .  I’he moving defendant has not submitted a copy of the deposition transcripts with the supporting papers. 
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1;tanciards. arid th;it no action or inaction by Dr. Pesce caused the injuries claimed by Mr. D’Andraia. 

Dr Arnieiiakas states that Mr. D’Andraia, had recently moved to New York, and on January 1, 
1999. was scben b q Dr. Pesce who performed a complete physical examination, took a full medical history, 
m d  noted that plaintiff requested prescriptions for his antihypertensive medications. Mr. D’Andraia gave 
A history of benign prostatic hypertrophy, which states Dr. Armenakas, means he had an enlarged prostate. 
IDefendant’s expert sets forth that plaintiff did not have any complaints or symptoms relating to his urinary 
Tract, urination or prostate at this time, and there was no family history of prostate cancer. 

Mr. D’Aidraia next saw Dr. Pesce on February 15, 1999, March, 18, 1999, April 14, 1999, and 
‘Hay 6, 1999, which Dr. Aimenakas states were visits related to plaintiffs heartburn and abdominal 
hloal ing after being treated for H. pylori in Florida, anxiety, elevated blood pressure and hypertension. 
‘I’here were tio complaints or symptoms related to his urinary tract, urination or prostate on any of these 
I isit:;. At an office visit 011  June 7, 1999, Dr. Pesce noted that a dipstick test of plaintiffs urine showed 
trace proteinuria anid the urine was sent to the laboratory for analysis. 

(In Jiune 17, 1999, Mr. D’Andraia returned to Dr. Pesce for an acute visit, with complaints of a 
coin sized blood i;t,ain in his underwear after having intercourse with his wife. Dr. Armenakas states this 
1s thr: first time plaintiff made a complaint to Dr. Pesce about any urinary symptoms. He states Dr. Pesce 
manitlied pl‘iintiff and noted there was no discharge, open wounds or bleeding from his uncircumcised 
phal us, the prost,,ite was nontender, without any significant nodules or enlargement appreciated, and there 
was no rectai ma2 s A Prostate-Specific Antigen (PSA) test was taken on that date with a result of 3.1 
which Dr. A menaicas states was within the normal range of 0-4. 

Therr:after, Mr. D’Andraia returned to Dr. PPSCP on Tidy 8, 2999 for follow-up regarding 
hypertension. On August 4, 1999, he requested Ativan for symptoms of panic attacks for which Dr. Pesce 
treated him. On the visit of October 26, 1999, plaintiff complained of gastroenterolgy symptoms and 
rcquested Pr losec:, which Dr. Pesce prescribed along with instructions about diet and food to avoid. 
Plait tiff returned to Dr. Prsce on November 2, 1999 at the request of Dr. Pesce to discuss abnormal liver 
Ilincl ton tests and plaintiff‘s use of 20 different herbs and vitamins, which after examination, Dr. Pesce 
I econiniended MI.  D’Andraia discontinue except for a multivitamin and Vitamin E. On November 18, 
1909~ Mr. D Andrata retuned with complaints of nasal and respiratory symptoms. 

At th: office visit with Dr. Pesce on March 3, 2000, Mr. D’Andraia complained of worsening 
sexuil function, which Dr. Armenakas opined was not necessarily related to prostate problems and that 
blood pressure mr:d,ications such as the one which plaintiff was taking, can cause sexual dysfunction.* 

By telephone on March 16, 2000, Dr. Pesce recommended to plaintiff that he discontinue all of his 
licrb supplements due to elevated blood  level^.^ Plaintiff was again seen on April 3, 2000 with no prostate 
coinplaints. ;itid on April 2.8, 2000, Dr. Pesce noted plaintiff was “totally asymptomatic” and did not have 

21>r. Atmenakas did not set forth the name of the bIood pressure medication Mr. D’Andraia was taking at 
hc time. 

7 
“Dr-. Atnienakas did not state which blood levels were elevated or which herbs phintiff was taking. 
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;my c:omplaints 01 symptoms relating to his urinary tract, urination, blood in the semen or prostate. 

However, Mr. D’Andraia was seen on May 17, 2000 by Dr. Pesce who noted that Mr. D’Andraia 
noted a drop of blood on his underwear two days ago and that he “minimizes the dysuria he had for one 
weel( which he st,ited was quite mild as though there was a small irritation on the head of his penis. He 
denied any s ptenia tic discharge. Physical and rectal examinations revealed a nontender prostate and no 
inass on rectd exxnination, urine dipstick test was negative for blood, urinalysis and culture and 
sensitivity werc ordered and later found to be negative without any abnormal findings. He was directed to 
call if there was any recurrence of blood. Dr. Armenakas opined that even though plaintiff complained of 
;I drop of blood oii his underwear, it was unclear whether the blood had come from patient’s penis and it 
was qpi-opriate fix Dr. Pesce to believe that plaintiff may have had a prostate infection for which Dr. 
Pescl: appropriately ordered a urinalysis and culture and sensitivity, all of which were negative. 

On July 10, 2000 and August 21, 2000, Dr. Pesce saw plaintiff for complaints unrelated to his 
iirinaiy tract, uriii,ition, blood in the semen or prostate. 

Howmer, on September 12, 2000, plaintiff returned with a complaint of a lump in the axilla and 
i~ii inability t 3  maintain an erection for the prior two to three months. Physical examination revealed a 
right axilla v\ ithoiit lymphadenopathy. Blood tests were ordered and Viagra was prescribed. On 
December 2 I ,  20000, plaintiff presented “acutely complaining of some penile urethral burning after 
intercourse” but denied blood in the ejaculate. Physical and rectal examinations by Dr. Pesce revealed no 
lcsio IS of thc genitalia and no mass, his prostate was slightly tender, symmetric and without nodules. Dr. 
1)escc:’s asses sineiit was prlobable non-gonococcal urethritis. A PSA test was taken and the level was 4.4. 
IIiere was a ,SED rate of 1 
care For Dr. k s c e  not to suspect cancer on December 21,2000, that Dr. Pesce appropriately performed a 
I ectal exaniiriatioii which i t  was determined the prostate was symmetrical and without nodules. 
DcfeTdant’s 3xpei-t further opined that eveiy elevated PSA is not indicative of cancer as most minimal 
€’SA elevations are due to lbenign disease processes (e.g. prostatic hyperplasia and infection); older men 
1 iave larger prostates and therefore their PSA levels tend to be higher than younger men. 

Defendant’s expert opines that it was within accepted standards of medical 

L)r Arrnei akas further stated that the prostate is a gland through which the urethra runs, and as 
I lien get older, the prostate enlarges and squeezes down on the urethra, causing poor urinary stream and 
cdher benign conditions such as benign prostatic hypertrophy, and that the growth of the prostate is a 
I iomial and natural1 process, of aging. Dr. Armenakas further opined that knowledge and implementation 
( If PSA subcategories, including PSA velocity, PSA density and age-specific PSA is not the jurisdiction of 
~ { i  internist. hut  raitlier o f a  urologist, as in 1999-2000 the role of theses tests was still evolving. 

Chi Januarq 4, 2001, plaintiff returned to Dr. Pesce with the complaint of “some burning with 
c~xulat ion.”  Dr 4imenakas states Dr. Pesce noted that plaintiff stated he had a history of prostatitis 
ciclting back t 2  wh2ii he was a young man and had been on antibiotics for quite some period of time with 
sonic resolution of symptoms. A presumptive diagnosis of acute prostatitis was made and plaintiff was 
prescribcd a -our weeks course of antibiotic therapy. It is Dr. Armenakas’ opinion that Dr. Pesce correctly 
plrcscribed antibiotics for the diagnosis of acute prostatitis based upon his clinical impression concerning 
tlhc PSA elevation, variable symptoms of urethral burning after intercourse and with ejaculation and prior 
I iisto y of prostati is Dr. Armenakas further opines that Dr. Pesce appropriately told Mr. D’Andraia to 
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I-etuin i n  six beel’:s wherein he would perform a rectal exam and repeat the PSA, and if it remained over 4, 
lie nould reler phititiff to a urologist for consideration of a biopsy, and that this was an appropriate plan. 

MI-. II’Andraia returned ten weeks later on March 21, 2001 complaining of purulent seminal 
discharge, fcir which a repeat PSA was ordered which revealed a level of 5.3, and for which plaintiff was 
referred to a urologist. It I S  Dr. Armenakas’s opinion that it was within accepted standards of care for Dr. 
Pesce to refcr the patient to the appropriate specialist for the subsequent urological evaluation, including a 
mos .ate biopsy 

111- I~.ahii, tlhe urologist, performed a rectal examination and noted a nodule on the prostate during 
i h e  cxaiiiinaiion. A biopsy was done which report suggested a Gleason 6 adenocarcinoma, which was 
ripgraded to a Glcason 8 adenocarcinoma by a pathologist at Memorial Sloan Kettering. It is Dr. 
,4rinenakas’c; opinion within a reasonable degree of medical certainty that Mr. D’Andraia had an 
,iggrssive c mccr with a poor prognosis, and that he had a greater than 77% chance of having cancer 
outside the prostaltc. Dr. Armenakas states that within less than four months, Mr. D’Andraia was 
confirmed by biopsy to have bone metastasis. During that period however, his PSA remained stable, 
tlcspite the aggressive nature of the prostatic cancer. He further stated some very aggressive prostate 
cancers fail to prcduce significant PSA elevations, as may have been the case in this situation. 

BascJ upon the foregoing opinions set forth in the affirmation of defendant’s expert, Dr. 
krmenakas, defetidant Anthony Pesce has demonstrated prima facie entitlement to an order granting 
:;umiiiary J udgnicnl . 

Plaiiitiff lias opposed this motion for summary judgment. To rebut a prima facie showing of 
c.:ntit lenient to an order granting summary judgment by defendants, plaintiff must demonstrate the 
existence of a triable issue of fact by submitting an expert’s affidavit of merit attesting to a deviation or 
cleparturc frcm acccpted practice, and containing an opinion that the defendants’ acts or omissions were a 
c:omi)eteiit-produc:i tig cause of the injuries of the plaintiff (see, Lzyslzitz v Beth Israel Med. Ctr-Kiitgs 
iYiglcivay Div., 7 4D3d 759, 776 NYS2d 907 [2nd Dept 20041; Dornaradzki v Glen Cove OB/GYN 
z.lssacs., 232 AD:!d 282, 660 NYS2d 739 [2nd Dept 19971). 

In suspori of plaintiff‘s opposition, plaintiff has submitted, inter alia, a copy of the medical record 
of Mr .  D’ Andraia maintained by defendant; copies of the transcripts of the examination before trial of 
plajrtiff Ant iony D’Dandraia, Dr. Pesce, and Evan Roy Berger, M.D.; death certificate of plaintiffs 
decedent; medical records from Memorial Sloan Kettering; and the affirmation of an expert witness with 
1 tic name redacted. A copy of the affirmation with the expert’s name and signature has been provided to 
I I I L S  couit under si:parate cover.‘ 

Plaintiffs expert, who is licensed to practice medicine in the State of New York and who is board 
certified i:i I iterndl Medicine, states familiarity with the evaluation, diagnosis and treatment of a male 
patient’s prostate condition, including the required testing for possible cases of prostate cancer, the 

4, > I he C’ourt has conducted an in-camera inspection of the original unredacted affirmation and finds it to be 
idcntical in evc11.y way to the redacted affirmation in plaintiffs opposition papers with the exception of the redacted 
sspert’s name. I n  addition, the Court has returned the unredacted affirmation to plaintiffs attorney. 
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progression of prostate cancer and a patient’s prognosis. Plaintiffs expert also states familiarity with the 
standards of goocl and accepted medical care which prevailed from 1999-2001, applicable to an internist 
with respect to prxtate evaluation and care. Plaintiffs expert reviewed the medical records of Anthony 
I’esc:, M.D.. Matthrew Lief, M.D., Memorial Sloan Kettering Cancer Center, A. Ali Kahn, M.D., Patrick 
.I. Bcfland, M.D., lioy Berger, M.D., and Farhang Rabbani, M.D., the parties’ depositions, the deposition 
of ncin-party Dr. Ikrger, and the pleadings and bills of particulars. 

PlaintiWs expert sets forth in the affirmation that prostate cancer is the second leading cause of 
(’atic8:r death in men. and the second most common form of cancer in men after skin cancer. In some 
patients, the cancer progresses slowly, causing mildly differentiated tumors that remain in the prostate 
itland, and i n  other patients, the cancer spreads beyond the prostate. If the cancer remains localized, it can 
be readily cured by a variety of highly effective treatments including hormonal therapy, cryosurgery, 
iadiation seed implantation, or if necessary, through more aggressive methods such as chemotherapy, 
radiation treLitmerlts, prostatectomy, or a combination of these treatments. When prostate cancer breaches 
the capsule o f  the prostate and metastasizes, however, the patient’s chances for survival are significantly 
reduced. Thus, diagnostic strategies for prostate cancer are geared toward early detection and treatment 
before the cancer spreads beyond the prostate gland. 

Plain iff  s expert further sets forth that the American Cancer Society recommends a yearly 
prostate-specific antigen (€’SA) blood test and digital rectal examination (“DFW’) for all men 50 years of 
~ i ~ e  and over wlio have at least a 10 year life expectancy to aid in the early detection of prostate cancer. 
Thus, the accepted :standarlds of care during the 1999-2001 period required such annual testings, and when 
;i pat ent had a prior history, including an abnornial finding on biopsy, as well as an enlarged prostate, and 
cxpei-ienced signs, symptoims and complaints suggestive of an abnormal prostate condition, such as 
liematospem- ia (tlie presence of blood in the semen), urinary pain, or erectile or ejaculatory difficulties, 
more Crequer t PS’4 testing was required under accepted practice. 

Plaiiiiiffs expert further states that PSA is a tumor marker used to aid in the early detection of 
prost;tte cancer. F‘SA is a protein produced by cells in the prostate gland and is concentrated within the 
prost ite, meaning that in healthy patients, serum PSA levels are relatively low since PSA does not enter 
the circulatory system. But, when prostatic tissue becomes “leaky” due to the presence of cancer, greater 
amoL tits of PSA tend to enter the circulatory system and thus become detectable by a blood test. The 
serum PSA I S  a useful tool to aid the practitioner in detennining a patient’s probability of prostate 
:idenocarciiionia. A PSA level above 4.0 ng/mL is considered abnormally elevated. In addition to serum 
PSA levels, t i e  amount in which serum PSA levels rise over time, referred to as “PSA velocity” is also an 
important indicator of probability of prostate cancer. An increase in PSA of .75 ng/mL or greater over a 
perio 3 of one yeat is a cause for concern, as this frequently indicates the presence of prostate cancer and 
I-cqui *es further investigation. 

Accepted standards of care during the 1999-2001 period required a physician observing an 
abnonnal PS A velocity to consider the possibility of prostate cancer, particularly so where the patient was 
also cxperiencing [other signs and symptoms and complaints suggestive of prostate cancer with a past 
niedical history of- prostate problems. Plaintiffs expert opines that accepted practice requires that prostate 
cdnccr be tnc ludeci in tlie physician’s “differential diagnosis” and as part of that “ruling out” process, it is 
incumbent or the ipliysiciari to obtain additional informtion via appropriate testing (e.g., ultrasound or 

[* 6 ]



I[)’Aiidraia v Pescc 
Index No.  02 16320 
It’age N o  7 

biopsy) and/or cclnsul tation with a urologist or other specialist. Good and accepted practice in evaluating 
,my patient clunn;; the 1999-2001 period, required a physician to attempt to establish the cause and nature 
l,,fthe patient’s complaints or illness by eliciting a full, accurate and complete history, the performance of 
.I thorough physic:aI exam and the ordering of various laboratory and diagnostic studies when indicated, 
I hen fonnulatiiig a differential diagnosis where the physician considers the entire constellation of a 
patient’s sigis, syniptoms and complaints, and to consider any and all disease processes or conditions 
~ , v h t c h  may t ie causing the same. After doing so, the physician must then rule out each possible condition 
via clinical cxamination, appropriate laboratory testing, or by referral to an appropriate specialist. The 
procsss required I-uling-out the most life-threatening potential conditions first and then ruling-out other, or 
coexisting, CauSe’j for the patient’s symptoms and complaints. Prostate cancer is a potentially life- 
Ihreatening condition that must be ruled out initially and promptly when considered in a properIy 
Irot-n- ulated clifferlmtial dia.gnosis, states plaintiffs expert. 

Plaintil‘l’s expert stated that accepted standards of care in 1999 required a physician seeing a 
patient for ti ie first time to elicit and record a complete medical history and to obtain the patient’s 
pertinent medical records. 

Platntifi’s expert sets forth that Mr. D’Andraia moved from Florida to New York and presented to 
13.. I’esce on or alsout January 22, 1999 for a “complete physical.” Mr. D’Andraia was fifty eight years 
old. Dr. Pesce nc  ted in his record of this visit that Mr. D’Andraia had a past medical history “significant 
ror EIPH (be iign prostatic hypertrophy).” Plaintiffs expert states that what is more significant is what Dr. 
IPescc did not  record from this first visit, that is, the fact that Mr. D’Andraia underwent a prostate biopsy 
I ti Axil  109 3 i n  Florida, and that this biopsy revealed an abnormal prostate condition, reflected by the 
F I ~ C S ( : ~ C C  of iiiicrc~scopic areas of glandular abnormalities and atypical cellular appearance. The urologist, 
111- Lief. hac1 told plaintiff at that time that he had the possibility of having cancerous cells. Plaintiffs 
expert states that Dr. Pesce either failed to elicit or neglected to recognize the significance of the facet of 
‘MI-. D’ Andraia’s prior meldical history, contrary to accepted practice in 1999. 

Despite ;I p s t  biopsy showing an abnormal prostate and BPH, and even though Mr. D’Andraia 
\,vas 58 year:, old, contrary to accepted practice, Dr. Pesce did not order a PSA test, nor do his records note 
/hat IC performecl a DRE during the initial “complete physical.” Thereafter, on February 5 ,  1999, March 
1 S, 1999, April 1 1, 1999, May 6, 1999, and June 7, 1999, when Mr. D’Andraia was seen by Dr. Pesce, 
IPSA testing uas :;tiill not ordered even though Dr. Pesce had blood work done for other purposes at those 
-,!isit ;. 

On June 17, 1999, when Mr. D’Andraia next presented to Dr. Pesce with complaints of a coin- 
sized blood stain in his underwear after sexual relations with his wife, Dr. Pesce performed a DRE and 
concluded M r  D Andraia’s prostate was “nontender without any significant nodules or enlargement 
,lpprxiatcd,” theii for the first time ordered a PSA which revealed a level of 3.1. Plaintiffs expert states 
IDr. Pesce’s I ecords do not reflect a plan to follow-up this PSA testing or to monitor Mr. D’Andraia’s 
I ~ S  ate condition. During the eight subsequent visits between July 8, 1999 and April 28, 2000, Dr. Pesce 
~ltc’t iiot address W r  D’Andraia’s PSA level or prostate condition. 

(111 hlay 18, 2000 when Mr. D’Andraia presented to Dr. Pesce with the complaint that he had 
rioticed a drop of blood in his underwear from an overnight discharge, and dysuria for a week, Dr. Pesce 
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did iiot order repc a1 PSA testing despite a past abnormal biopsy and prior history of enlarged prostate and 
1 ~ a s  ipproac hing the anniversary of his sole prior PSA test. He did perform a rectal exam which revealed 
“iio mass wi li a i ontender prostate.” When Mr. D’Andraia presented again on July 7, 2000, July 19, 
.!00C1. and A ~ I ~ L W  2.1, 2000, Dr. Pesce did not order a PSA or perform a D E .  

When M r  D’Andraia presented on September 12, 2000 and reported that “over the past 2-3 
1non lis, he has h:ld difficulty attaining an erection” and was “unable to penetrate during intercourse,” 
~lierc was no indication a DRE was performed nor an order for PSA testing. Dr. Pesce concluded Mr. 
J1’.4 idraia uras  suffering erectile dysfunction and prescribed Viagara. On the September 25, 2000 visit, 
tieitper a follo\+-up PSA or DRE were performed. 

On C eceniber 2 1 ,  2000, Mr. D’Andraia presented to Dr. Pesce “acutely complaining of some 
penile urethcral burning after intercourse.” Dr. Pesce did perform a DRE and found no mass but a 
.‘siiglitly tentier pi-ostate which is symmetric and without nodules.” Dr. Pesce then ordered a PSA test 
which revealed the PSA level had risen to 4.4 ng/inL, which was a abnormal level and also reflected an 
xbnonnal PSA velocity as the PSA had risen more than .75 ng/mL from the prior reading. 

Dr.  Pesce concluded Mr. D’ Andraia was suffering from “probable acute prostatitis” when he 
presented for follow-up 01-1 January 4, 2001 and reported some burning with ejaculation. Dr. Pesce’s plan 
\vas o reeLalute Mr D’Andraia in six weeks with a DRE and PSA test. If, at that time his level was still 
above 4 ng/nil,, Clr, Pesce’s plan was to then refer Mr. D’Andraia to a urologist for consideration of a 
I)iop:;y Whcn MI-. D’Andraia presented on March 21,2001 with complaints of ‘purulent discharge with 
his sl:men” and ongoing problems with urinary frequency, and a PSA level which dramatically rose from 
its piior reading to 5.3 ng/mL, Dr. Pesce first referred Mr. D’Andraia to a urologist. This, states plaintiffs 
expert, was c lose to two years after Dr. Pesce first observed signs and symptoms and complaints 
suggsstive o r a n  abnormal prostate condition (z.e., that as of the June 17, 1999 visit, Mr. D’Andraia, who 
liad a prior liistory o f  proslate abnormalities, had a PSA level of 3.1 ng/mL, which was at the high end of 
riortrlal range, anc a bloody penile discharge). 

lhereaftei, Mr. D’hdra i a  consulted with Dr. Khan on April 14, 2001 whose DRE revealed a 
slightly enlarged prostate. A biopsy was then performed by Dr. Khan on May 1, 2001 which revealed a 
urostatic adenocaii-cinonia, Gleason’s score 6 (grades 3 +3). A bone scan performed on May 23, 2001 
1 eveaied an irea (if questionable uptake in Mr. D’Andraia’s left femur, indicating that the cancer had 
rnetastasi7ed A later biopsy of the bone performed on August 14, 2001 confirmed a “metastatic 
i~den~xarc~nc~~i ia  i iivolving bone ... entirely conisteiit with prostatic origin.” 

Mr. t)’An~,lraia subsequently underwent various radiation, chemotherapy and hormonal therapies 
c)ver the followin:; IWO and a half years. Mr. D’Andraia died on February 8, 2004, with his death 
c crttificate sc ting forth the cause of death as a consequence of “metastatic carcinoma of the prostate.” 

Plain A ft’s expert opines with a reasonable degree of medical certainty that Dr. Pesce departed 
li-om accepted standards of medical care in 1999 by failing to perform PSA and DRE testing when Mr. 
I)’ Aiidraia presented to him during visits between January 22, 1999 and June 7, 1999. Given Mr. 
Il’Andraia’s age, his past linding of an abnormal prostate condition and his past history of an enlarged 
prostate, Dr. Pesc1:’s initial assessment and “complete physical” of Mr. D’ Andraia should have included 
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,in assessme i t  of his prostate condition through these tests. Moreover, he states, given that an abnormal 
IPSA velocit-j uoirld indicate the presence of cancer at a later time, it was incumbent on Dr. Pesce to 
libta n an initial bascline €’SA for future comparison, but he failed to do so. It was also a departure from 
xcepted practice in 1999 for Dr. Pesce to have failed to elicit and record that Mr. D’Andraia had a past 
liiiding of arr abiicirmal prostate condition via biopsy. 

I t  IS also plaintiffs, expert’s opinion, stated with a reasonable degree of medical certainty, that Dr. 
Pesce departed from accepted standards of medical care iii 1999 2nd 2000 by fdii ig ts ordcr PSA testing 
  id to perfotm regular DR.Es during the multiple office visits between July 9, 1999 and September 25, 
.!OO( This period (of time was after Mr. D’Andraia registered a PSA with a level of 3.1 ng/mL, which 
was It the high end of nonmal, Mr. D’Andraia reported at various times that he had discharged blood, 
cxperieiiced dysu -ia and had difficulty maintaining an erection. Given Mr. D’ Andraia’s age, these 
symptoms aiid complaints, along with past history of BPH and PSA approaching the abnormal range, and 
linding of ai? abnormal prostate, Mr. D’ Andraia’s PSA level should have been regularly monitored during 
this time fraiue. MI-. D’Aridraia had 14 separate visits with Dr. Pesce without a single PSA test being 
ordei-cd. Had Dr. Pesce regularly monitored the PSA levels, he would have become aware that it was 
I isin;;. Amied with that knowledge, Dr, Pesce would have been able to timely order additional diagnostic 
lcsts and consultations which would have led to Mr. D’Andraia’s cancer being diagnosed at a much earlier 
t ~ i I l C  

Mr. I)’ Aiidraia’s expert also opined with a reasonable degree of medical certainty that Dr. Pesce 
tlepavted from accepted standards of medical care during the period of 1999-2001 by failing to properly 
fbrmulate and perfonn a differential diagnosis which included prostate cancer, to consider and rule out the 
inost lethal conditions suggested by the constellation of the patient’s history, signs and symptoms and 
c omplaints. Mr. I ) ’  Andraia’s constellation suggested the possibility of prostate cancer, yet Dr. Pesce did 
I lot s x k  any addii ional study or consultation to rule out prostate cancer, thus departing from accepted 
   tan cards of :arc. 

Plain iff-s expert also opined with a reasonable degree of medical certainty that Dr. Pesce departed 
from accepted standards ofmedical care during the period 1999-2001 over an 18 month period by 
continuing tc fail to consider and rule out prostate cancer in response to Mr. D’Andraia’s subsequent 
complaints of dysma and erectile difficulty; and continuing to fail to formulate and carry out a plan to 
tiionitor Mr.  D’ Aiidraia’s prostate condition during the period from June 1999 through December 2000; 
and continuirig to fail to perform a repeat PSA test for 18 months even though the June 17, 1999 PSA test 
\vas at the hijgh end of norrnal range. 

By D a. Pe: ce f a i l i ry  to act upon the finding of a PSA level of 4.4 ng/mL in connection with Mr. 
D’Aatdraia’s Deceiiiber 21 , 2000 visit was a departure from accepted standards of care as this level was 
,ibnoniial: the PSA ve1ocit.y was abnomial as it had increased 1.3 ng/mL from when it had last been tested 
1 t i  June  19‘99 M r  D’Andraia, on the heels of his prior complaints of urinary pain, erectile difficulty and 
abnormal, bloody penile discharge, was then acutely complaining of some penile uretheral burning after 
1 titerc ourse; l d  a prior medical history, a biopsy showing an abnormal prostate condition, and a finding 
of a slightly teiidev prostate. The standard of care in 2000 required Dr. Pesce to consider prostate cancer 
‘I\ part of his differential diagnosis, and thus to seek appropriate diagnostic testing such as ultrasound, 
andic r biops),, am a consultation with a urologist or other specialist. 
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Dr. Pesce. opines plaintiffs expert, departed from accepted standards of medical care during the 
E 999-200 1 psriod by fiiiling to diagnose Mr. D’Andraia’s prostate cancer. This delay in making a 
diagnosis of almost two years allowed Mr. D’ Andraia’s cancer to metastasize, which substantially reduced 
’vlr. I>’  Andraia’s chances Cor survival and ultimately caused his death. Plaintiffs expert further opines 
with a reasonable degree of medical certainty that had Dr. Pesce closely monitored Mr. D’Andraia’s 
prostate conchtion instead of failing to consider the possibility of prostate cancer during the course of his 
are. as Dr. F’esce was required to do, an earlier, timely biopsy would have been performed and Mr. 

I)’ Aiidraia’s prosfa1 e cancer would have been diagnosed and treatment commenced before the cancer 
iiiieta;tis~zed. Dui i ~ i g  the nearly two year delay in diagnosing and treating Mr. D’Andraia’s prostate 
cmccr,  thc cancer grew to a Gleason’s score 6 tumor and metastasized. This growth of the tumor to this 
si7e and its iiietasr asis reflects that the cancer was initially present substantially prior to being ultimately 
cl iagi iosed. Due to the departures and delay in diagnosing and treating Mr. D’ Andraia, his opportunity for 
succtsful trt.atnic n t  and hiis chances for survival were significantly reduced. 

In further support o f  the opposition to this motion, plaintiff has also submitted the transcript of the 
c~aiiiiiiation 3f E\ an Roy 13erger, M.D., nonparty witness who, since 1975, practiced privately as a 
yenet al otico ogs i ,  and specialized in prostatic cancer since 1985. He is certified in internal medicine, 
Iicmatology L nd niedical oncology. He had an independent recollection of seeing Mr. D’Andraia who first 
came lo him July 17, 2001 with metastatic prostate cancer and a fair amount of pain in his leg which were 
11-eatcd \;c i th  differisiit therapies until he died. 

Dr. B xger testified Mr. D’ Andraia was not referred to him, but came to him on his own because 
lie has a repu:atioii of treating patients with cancer of the prostate. He examined Mr. D’Andraia on July 
17, 2001 and found the entire left lobe of his prostate was involved with a firm tumor mass, which felt to 
him ta3 be extxapsular, especially in the lower lobe. The right side had a large nodule with a firmness 
and ropiness 2 f  tht: right seminal vesicle. These findings meant that he was a least a stage 3C, meaning 
scmi~ial vesicie ~nvolveineiit and both sides of the prostatic gland were involved. He had advanced local 
disease with meta: tatic disease as he had a sclerotic lesion in the femur which was positive for cancer on 
biopsy 

Thercafter, a biopsy of the hip on August 14, 2001, taken at MSKCC, was positive for metastatic 
adcnclcarcino ma coiisistent with prostate cancer. On July 17, 2001 , Dr. Berger testified that Mr. 
C‘l’ Andrara’s progiiosis was extremely guarded depending upon whether or not it was in the bone. If he 
\;\‘as a C3C, his prognosis was not good; and if in fact, the sclerotic disease that is described in his note 
tliat were seen on plain film radiographs were positive, then his prognosis was worse. Then he had 
h- i i ione sensitive metastatic prostate cancer stage D2 disease, wherein, in that he had not been treated 
t\ it11 Iiorrnoncs belorc, his cancer would be hormone sensitive and would work for a while. The average 
SI r v i w l  1~011ld he 12 to 18 months once you become hormone refractory, or no longer responding to 
lionnones, un ti  1 de at 11. 

Mr. D’Andraia had a Gleason score of 6 adenocarcinoma, which meant it was that sort of a garden 
\ :.riety run-ofithe inill prostatic cancer that is not a very aggressive lesion nor a benign cancer, as cancers 
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;.;o. Whether i t  imds itself to treatment depends upon variables, the age of the patient, comorbid 
conditions, stage of the disease, how many cords were positive, and whether or not he had metastatic 
clisease. However, that reading was originally done at Stony Brook and was reclassified by MSKCC on 
Suiie 17, 2001 wherein the Gleason score was actually read as an 8. Dr. Berger testified that high Gleason 
:;cor(: patients gciierally secrete less PSA and have a worse prognosis as their growth fraction is higher, 
iiieaiiing it spreads faster and grows faster than lower Gleason scores. They secrete less PSA because the 
less differentiatecl the cancer, meaning the lower the Gleason score, sometimes, but not in all cases, less 
PSA is iiiadc With a Gleason score of 8 or 10, less PSA is sometimes secreted. 

1h.  Eerge- testified that at first Dr. Kahn and Dr. Waltzer, both urologists, recommended Mr. 
O’A idraia have ;1 radical prostatecomy wherein the prostate and a sampling of lymph nodes would be 
i.emc+ved, but this was not done when the extent of his disease workup was performed and they found 
{hat he had metastatic disease. Then there was no need to do a radical prostaectomy as there was no 
I~cnefit to doing ir l-mause the cancer already traveled elsewhere. 

811 July 17, 2001 IDr. Berger thought Mr. D’Andraia was a D2 classification as he thought he 
was ocally i dvariced, but when the femoral lesion was cancerous , it essentially made it an incurable 
caiicer. He treatelrl Mr. D’ Andraia with homional therapy in the form of triple androgen blockade to 
L,  Lret r d of tes tosten-one, until he became refractory with that regiment. He also received radiation to his 
tkmL r because he was having pain there, as well as to prevent a pathologic fracture prior of his femur. 
Al‘tei- September 4, 2001,Dr. Berger stated Mr. D’Andraia was also treated with pain medication and a 
drug called iiredi,i, which is a phosphomate which was felt at that time to decrease skeletal-related 
wen ts, pain ind lathologic fracture by helping bone strength and decreasing cancer related events. 

Dr Bergeir last saw Mr. D’Andraia in his office on January 13, 2003, at which time he had 
diffuse aches in his arms and legs; had been taking Percocet in the morning and night; had not been to 
pain management, but took Roxanol the night before he saw him. He was depressed and had been 
itartcd on Zc~loft. Ih. Berger also testified he was not in the position one way or another to comment 
on the care and treatment rendered by Dr. Pesce. He did testify however that if the patient’s prostate 
( aiicer had b -en diagnosedl prior to it becoming extracapsular, his prognosis could have possibly been 
tliffe-ent thaii it 
time i t  was biopsied and whether or not the PSA was really an indicator of how aggressive his cancer 
\vas, and whether or not the digital rectal examination was, in fact, accurate. Pathologically, if he had 
( 1 ~  radical prostatectomy and it was all within the organ, his prognosis would certainly have been better 
than if i t  were exti-acapsular or if it had involved lymph nodes or the seminal vesicle. He stated there 
I lave been patient:; who have either metastasized with clinincally and pathologically organ confined 
disease, ho\\ x cr 

when he arrived to him in July, 2001, depending upon the Gleason score at the 

Dr. Bergei also staled that he does not believe urologists would be uniform in their testimony 
J S  to whether or no1 a patient should or should not be biopsied. There are other things such as PSA 
clensity, age adjust ]>SA levels, free to total PSA levels, to help decide whether or not someone should 
or  should 1101 be biopsied. Symptoms are also considered. The decision of whether or not someone 
diou d have &I brolixy of the prostate is best made by a urologist or a medical oncologist cancer 
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spec alist w1 o ha; a subspecialty interest and knowledge ofprostate cancer and its behavior. Dr. 
lt3erger also stateci that it is difficult oftentimes to distinguish between BPH and prostate cancer. 
Screlmng IS  with a digital rectal exam and PSA testing. If the PSA or the DRE were omitted or done 
incoil-ectly i i i  the screeiibg process, that can lead to a delay in the diagnosis of prostate cancer. When 
tliert is a PS 4 velocity of more than .75 per year, it is felt to be suspicious or worrisome for a patient 
with prostatc cancer compared to BPH because the growth rate is much slower with BPH and should 
iiot create an 1iicrI:ase in tl-ie PSA of more than .75. He said an ultrasound is not a very useful 
r;crecniiig tool i n  liis opinion. 

Based upcln the foregoing, it is determined that plaintiff has demonstrated the existence of 
triable issues of hct attestiing to departures from accepted practice by defendant Anthony Pesce, M.D. 
m d  that these departures were a competent producing cause of injuries to the plaintiff. 
I’lair ti ff has demonstrated factual issues, including, but not limited to, whether defendant Pesce 
conducted a thoro ugh, appropriate and proper history and physical when decedent first presented for 
care and treatiiicnt; whether Dr. Pesce departed from good and accepted standards of medical care and 
practice by not obtaining Mr. D’ Andraia’s medical records concerning his care and treatment for 
previous pro 31enis with his prostate or other conditions; whether Dr. Pesce properly considered Mr. 
I~’L4iidraia’s prioi liistory (of prostate problems when making his diagnoses of BPH; whether or not 
I’SA blood tests and digital rectal examinations were performed at appropriate times and frequencies; 
whether the resulls of the PSA testing should have alerted Dr. Pesce as to the possibility that Mr. 
I>’  Aiidraia 11 i d  cancer of the prostate; whether Dr. Pesce properly made cancer of the prostate a 
lliffe-entia1 diagnosis and whether he properly ruled in or ruled out the disease; whether Dr. Pesce 
tlela)red in smdiiig Mr. D’Andraia to a urologist or other specialist to aid in diagnosing plaintiff‘s 

i ontributed t 3  the metastasis of the disease and caused a delay in the appropriate care and treatment of 
Mr. II’AndrLia for- cancer (of the prostate, ultimately leading to his death. Summaryjudgment may 
riot be awarded iii a medical malpractice action where the parties adduce conflicting opinions of 
1 nedical expc,rts Where, a s  here, medical experts offer conflicting opinions, a credibility question is 
presented requiring a j u r y ’ s  resolution (Feinberg v Feti, 23 AD3d 517, 806 NYS2d 661 [2nd Dept 
20051; Dandrea 1 Hertz, 2’3 AD2d 332, 804 NYS2d 106 [2nd Dept 20051; Slzields v Baktidy, 11 AD3d 
071. 783 NYS2d 1552 [2”d IDept 20041). 

oiidition; ard if LO, whether those delays contributed to the delay in diagnosing his condition, 

Accordingly, motion (004) by defendant Pesce for an order granting summary judgment is 
deni c d .  

FINAL DISPOSI’IION 

-1 
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