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INDEX NO. 05-25024 
CAL. No. 06-02658-MV 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

IP R E S E N 1’’ ,; 

Hon. ROBERT W. DOYLE 
Jusike of !-he Supreme Court 

X 
ILOBER’T A. MURRAY, 

Plaintiff. 

- against - 

Defendants. : 

MOTION DATE 3-30-07 
ADJ. DATE 5-3 1-07 
Mot. Seq. # 001 - MG; CASEDISP 

002 - XMD 

LITE & RUSSELL 
Attorneys for Plaintiff 
2 12 Higbie Lane 
West Islip, New York 11795 

JAMES P. NUNEMAKER, JR., & ASSOCS. 
Attorneys for Defendants 
P.O. Box 9040 
Jericho, New York 11753-9040 

Upon the f’ol owing papers numbered 1 to 40 read on this motion and cross motion for summary judgment ; Notice 
; Notice of Cross Motion and supporting papers 14 - 22 ; 

; Other-; (ad 
of illoiion/ 0rdc.r to Show Cause and supporting papers 1 - 13 
Answt ring Affidavits and supporting papers 23 - 34 
3 i - m  ~ l l T X I p p O l + ~  ) it i s ,  

; Replying Affidavits and supporting papers 38 - 40 

ORDI?REA~~ that defendants’ motion for summary judgment dismissing the complaint on the 
ground that plaintiff‘ did not sustain a “serious injury” as defined in Insurance Law 5 5 102 (d) is granted 
and tlie complaint is dismissed in its entirety; and it is further 

ORDERED that plaintiffs cross motion for summary judgment on liability grounds is denied as 
a cadc m ic . 

This I!> an action to recover damages for serious injuries allegedly sustained by plaintiff as a result 
01 a niotor vehicle accident that occurred on Route 109 at or near the overpass of the Southern State 
Parkway, CoLinty of Suffolk, New York on March 9, 2005. Plaintiff claims in his complaint that he 
sustai qed seri xis permanent injuries as defined in Section 5 102 (d) of the Insurance Law and economic 
l c m  greater tlzan basic economic loss, as defined in Section 5 102 (a) of the Insurance Law. Defendants 
n o m  niove for an orcter pursuant to CPLR 3212 granting them summary judgment dismissing the 
complaint on the grounds that plaintiff did not sustain a “serious injury” as defined in Insurance Law 8 
5 102 (d).  Pla nt i f f  cross moves for partial summary judgment on liability grounds and for an inquest as to 
the ast;essment o f  tlamages. Plaintiff opposes defendants’ motion, and defendants have filed a reply. 
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I hc 2ssessiiii:iit or“daiiiagcs. Plaintiff‘ opposes defendants’ motion, and defendants have filed a reply. 

Insuiancc L,aw 5 102. (d) defines “serious injury” as “a personal injury which results in death; 
~iisn;eiiibcmieiit; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
~irgan, nieinl)cr. function or system; permanent consequential limitation of use of a body organ or 
men- ber; sign1 fic,u-it limitation of use of a body function or system; or a medically determined injury or 
inip~,irnmeiit of a I ion-permanent nature which prevents the injured person from performing substantially 
,111 of the inaterial acts which constitute such person’s usual and customary daily activities for not less than 
iiine~y days d~iring tlie one h~mdred eighty days i~ninediately following the occurrence of the injury or 
’ mp; I1-117 ent - 

In o r ~ k r  to recover under the “pei-manent loss of use” category, plaintiff‘ must demonstrate a total 
loss 2 f  use o f a  body organ, member, function or system (Oberly v Bangs Ambulance IIZC., 96 NY2d 295, 
727 VYS2d 378 [ ZOOl]) .  To prove tlie extent or degree ofphysical limitation with respect to the 
“perinanent consequential limitation of use of a body organ or member” or a “significant limitation of use 
o f  a Imdy fitnctioii or system” categories, either a specific percentage of the loss of range of motion must 
be ascribed or  therc must be a sufficient description of the “qualitative nature” of plaintiffs limitations, 
1,vitIi an ol-?jel:tive basis, correlating plaintiffs limitations to the nornial function, purpose and use of the 
hod! part ( Toiire v Avis Rent A Car Systems, I m . ,  98 NY2d 345, 746 NYS2d 865 [2000]). A minor, 
inild or slight li~iiit~ition ol” use is considered insignificant within the meaning of the statute (Licari v 
Elliott, 57 NY2d 2.30. 455 NYS2d 570 [1982]). 

It is tor th:  court to determine in the first instance whether a prima facie showing of “serious 
i i i jurv” lias been in;ide out (Tz$ping-Cestari v KilIzemzv, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
i 90 I ] ) .  Thc in i t i ; i l  burden is on thc defendant “to present evidence, in competent form, showing that the 
 lain in tiff has no CLILISC ofaction” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [ lSt  Dept 
! 9021). Once defendant has met the burden, plaintiff must then, by competent proof, establish a prima 
Ihcie case that SLI( h serious injury exists (Garfdy v Eyler, 79 NY2d 955, 582 NYS2d 990 [1992]). Such 
1)i-o~) -, in o rdx  to bc in a competent or admissible form, shall consist of affidavits or affirmations (Pagarzo 
I ’  Kiugshzq ,  I S2 AD2d 2158, 587 NYS2d 692 [2d Dept 19921). The proof must be viewed in a light most 
hvoiable to the nonmoving party, here, the plaintiff (Cammarere v Villanova, 166 AD2d 760, 562 
h\i‘S2d SO8 I 3d l k p t  1990l). 

In support of this motion defendants submit, inter alia, the pleadings; the plaintiffs verified bill of 
par1ic~i1ai-s; plaint f r s  Good Samaritan Hospital emergency department records, including x-ray reports of 
plain tiff’s ce - v ~ a l  and thoracic spine; the affirmed report of defendant’s examining neurologist, Richard 
\ .  P a r i ,  M.11 : the affirmed report of defendant’s examining radiologist, Melissa Sapan Colin, M.D.; the 

.iffin icd report of dcfcndant’s examining orthopedist, Jay Nathan, M.D.; plaintiffs Long Island Rail Road 
cmpl3ymcnt beerif ication records dated March 1 , 2006; and plaintiffs deposition testimony. 

Plaintiff’s cilaiins in his verified bill of particulars that he sustained, among other things, disc 
hulgcs of thc c c n  ical spinc and ventral cord abutment; a limited range of motion of the cervical spine; 
v. edmess in P he tiI3pcr cxtrernities; and lumbar radicular dysfunction. Plaintiff also claims that he 
susla ned scarring, anxiety and mental suffering. Additionally, plaintiff claims that he was totally disabled 
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lor ahout threc wet.l<s and that he reinains partially disabled to date. Lastly, plaintiff claims that he 
:;list; ined a serioi s injury in the categories of a permanent loss of use, a permanent consequential 
limitation. a signiticant liinitation and a non-permanent injury. 

Plainti fl’s Good Silmaritan Hospital emergency department records for treatment rendered on the 
day of-the accideiit show that he complained of pain in his neck and upper back. X-rays of plaintiffs 
r.crvical and thorxic spine performed at the hospital that day show no signs of fracture, dislocation, 
significant sihlu> ation, or soft tissue abnormalities. The hospital radiologist opined that x-rays of 
plaii-tiff‘s thJracic spine taken that day showed mild degenerative changes and minimal biconcave 
woliosis of the Iober-thoracic-upper lumbar spine. Based on these findings, the attending physician 
tiiayiosed plainti -f with neck/back pain, but also found that there were no injuries to his head, shoulder, 
arm 71- leg 

I n  h i s  report dated August 30, 2006, Dr. Pearl states that lie performed an independent 
neurological cxai inination of plaintiff on August 29, 2006, and his findings include a motor examination 
that ’was “5/:1” i n  -111 cxtreniities with noiinal tone; DTR’s that were “2+” and symmetrical; an intact 
wisory  exai-iination; and a nomial gait. He also observed that there was a normal range of motion of the 
c.ervical and liinitw- spine with no paravertebral tenderness or spasm. Dr. Pearl opined that plaintiff had 
sust~~ined spi.aiiis ofthe cervical and thoracic spine, but that there were no objective findings to indicate a 
neurological disability. He  also concluded that plaintiff had a pre-existing history of a degenerative 
condition of the spine. 

In her report dated September 5 ,  2006, Dr. Sapan C o l ~ i  states that she performed an independent 
racliclogical rcvieM of the MRI films dated May 5 ,  2005 of plaintiffs cervical spine on August 29, 2006, 
and her findings include slraightening of the normal cervical lordosis; diffuse disc desiccation; mild disc 
I~ulg ng at C -3 ‘3 ,  circumferential disc bulging at C-4 through C-7/T1; and no spinal cord abnormalities. 
I l r  Sapan C‘ohn c pined that these studies showed inultilevel degenerative disc disease with no evidence of 
clisc herniation or trauma related injury. 

I n  hi:, reporl dated October 23, 2006, Dr. Nathan states that lie performed an independent 
orthcyedic e  ami iiation of plaintiff on that date, and his findings include no muscle atrophy; a negative 
straijght leg raisiii~: test; and motor strength that was “5/5.” His testing also showed a normal range of 
inutioii o f  th: cervical spiiic, thoracic spine, shoulders, elbows, wrists and hands as well as no tenderness, 
lieat, swelling, erytliema or effusion of the upper or lower extremities. Additionally, he noted that 
plaintiffs m d i c a l  history included a prior neck and back injury. Dr. Nathan opined that plaintiff had 
 tist stained sprains o F the cervical and lumbar spine which exacerbated pre-existing injuries. 

F’laintiff’s Lon2 Island Rail Road Employment Verification records show that he was employed 
continuously ~ i t l i  the LIRR from April 20, 1998 until the date of the verification, March 1, 2006. These 
records also shou that plaintiff was paid in full from an LTRR sick bank from March 11,2005 through to 
’vlctrcli 15, 2005, m d  fi-om March 21, 2005 through to March 31, 2005, and that he worked on March 16 
t l l l d  April 1 .  2 0 0 5 .  

F’lainLii’f tcstitied that lie was employed on a full-time basis as a plumber for the MTNLong Island 
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Rail Road at the tiine of tlie accidcnt. His duties included maintaining the plumbing systems at different 
<;tations and outlyiiig buildings. He went to work the Friday after the accident, but he was sent home after 
‘I Cew hours. In  t o t d ,  he missed approximately three weeks of work as a result of his injuries. Upon his 
I cturn, he pcrfoniied the s , m e  duties as before, except that he was unable to lift heavy equipment or 
iiiaterials. He als13 has difficulty gardening and engaging in various sporting activities such as 
waterskiing. In addition, he restricts himself to a 40-hour week and has turned down available overtime 
m c c  the accideni. Plaintiff further testified that he was injured in a prior motor vehicle accident about 20 
to 25 years ago. a[ which time he received some chiropractic treatment to his back. 

By their siiL)missions, defendants made a prima facie showing that plaintiff did not sustain a 
xrious injury’ ( 
7‘rnnsp. Svc.. 19 4D3d 479, 798 NYS2d 466 L2d Dept 20051; Wiflis v New York City Trans. A d z . ,  14 
.4D3d 090, 7 8 0  h1YS2d 2:!3 [2d Dept 20051; Edwards v DeHaveiz, 155 AD2d 757, 547 NYS2d 462 [3d 
I k p i  19891). Defendants’ examining orthopedist found, upon a recent examination, that plaintiff had a 
iioi-n a1 rangy o 1’ motion of the upper extremities with no atrophy. Similarly, defendants’ examining 
lieurologist, found, upon a recent examination, that plaintiff had normal range of motion of the cervical 
,i~nd Iirinhai- spine. with no paravei-lebral tenderness or spasm. Furthermore, defendants’ examining 
iadiologist oiincc,, based upon his review of plaintiff‘s MRI studies, that plaintiff had a multilevel 
preexisting degenerative ciondition of the cervical spine, but that there was no evidence of any causally 

I’vidiacc, i n c  ludiiis plaintiff7s deposition testimony, also supports a finding that he did not sustain a 
scrtot~s injt tr ;~ As tlefendants have met his burden as to all categories of serious injury alleged by 
piaintiff, the Cout t turns to plaintiffs proffer (see, Fratzclzirzi v Palnzieri, 1 NY3d 536, 775 NYS2d 232 
I200 3 1 ;  Dorzgefetvic v Marcus, 6 AD3d 943, 774 NYS2d 841 [3d Dept 20041). 

1 ,  Wright v Perafta, 26 AD3d 489, 809 NYS2d 465 [2d Dept 20061; Teodoru v Corzway 

I clatc:d lllJul-lcs ( , Ponzrntefs v Perez, 4 NY3d 566, 797 NYS2d 380 [2005]). Defendants’ remaining 

In opiosit on to this motion, plaintiff submits, among other things, the unaffirmed report of 
I ilaintifl‘s treating t adiologist, Robert Diamond, M.D.: and the affirmed report of plaintiffs treating 
clsicopath, Mihc F’appas, D.O. Initially, the unsworn report of Dr. Diamond, that was discussed in detail 
I-ly dc fendant’s ex iinining orthopedist, has been considered as it is admissible (see, Flores v Staizkiewicz, 
? 5  AD3d SO4. 82’7 NYS2d 281 [2d Dept 20061; Kearse v NY City Transit Antlt., 16 AD3d 45,789 
VYS2d 2s 1 [ 2d Dept 20051; Ayzeiz v Mefertdez, 299 AD2d 381, 749 NYS2d 445 [2d Dept 20021). 

In his report dated May 6, 2005, Dr. Diamond states that he performed MRI studies of plaintiffs 
cervical spine 011 I’vIay 5 ,  21005, and his findings include straightening of cervical lordosis; diffuse disc 
dehytlration; and posterior disc bulges. While he observed a ventral cord abutment at C-415 through C- 
( 1  7. lie also noted tliat there were no significant protrusions into the neural canal, recesses or foramina. 
1 )r. Cliamond opined that these studies showed no focal prevertebral or posterior paraspinal abnormal 
ll1;lSsI’s. 

I n  his I-cport dated May 10, 2007, Dr. Pappas states that he performed an initial medical 
euaniiiiaiion o1’pl;iiiiiiffon January 19, 2005, a date which preceded the accident. To the extent that the 
rcmaindcr of his r~,;poi-t and plaintiffs other submissions indicate that Dr. Pappas initially examined 
plaint i f f  on January 19, 2006, this portion of his report has been considered. Dr. Pappas’ findings for this 
csamination t ic lde motor strength that was “5/5”; reflexes that were “2 +” and symmetric in the upper 
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c)xtrcniities; I negarive Spitding's test; and a normal gait. While he observed that there was decreased 
misation to light touch thi-oughout the left hand, he also noted that plaintiffs sensory system was intact 
tlirougliout the reiniaiiider (of the upper extremities. Dr. Pappas re-examined plaintiff on February 2, 2006, 
, i d  perfomied trigger point injection in plaintiffs mid-thoracic paraspinal musculature between T3 and 
I 4  Duriiiz 111s next exam on March 30, 3006, he observed that plaintiffs upper extremity reflexes were 

"2 + '. and syinmetric On that date, plaintiff reported to hiin that his pain had resolved for about four or 
J i L  o weeks. Dr. F'appas examined plaintiff most recently on May 3, 2007, and the findings of his 
IWII  ina at ion incliide stren!;th that was "5/5"; an intact sensory system; and reflexes that were 
' 2 ~"isynmetric He also observed that plaintiffs cervical right/left rotation were 72/64 degrees with 
i toiii7aI bein;) 80/210 degrees. Additionally, he noted that cervical flexion and extension were full. Based 
upon his finc ings Dr. Pap pas opined that plaintiff had sustained cervical disc bulging with resulting 
c ti-\ ical and Lhoracic inyoljscial pain. He also concluded that plaintiff may continue to suffer pain and 
I tiarl\ed l imi ta t ion  or his activities and that his prognosis is guarded. 

Plain i tT l i ,~s  provided insufficient medical proof to raise an issue of fact that he sustained a serious 
iiijur, under the no--fault law (see, Burke v Galli, 242 AD2d 595, 664 NYS2d 742 [2d Dept 19971, lv 
(i'eiiic (1 9 1 NY2d 2106, 669 NYS2d 1 [ 19981; Taraizto v McCaffrey, -AD3d 
t k p t  2007];  Picuzt v Lewis, 26 AD3d 3 19, 809 NYS2d 541 [2d Dept 20061). Initially, it is noted that 
I\laintiff failed to ;iibniit any medical proof addressing his prior necWback injuries as well as his condition 
relative to tliei-cto (sce, Luckey v Bauclz, 17 AD3d 41 1, 792 NYS2d 624 [2d Dept 20051; Grant v Fofana, 
I O  4 0 3 d  430, 78 NYS2d 160 [2d Dept 20041). In this regard, Dr. Pappas failed to indicate an awareness 

t Iiat iilainti ff'had previously injured his necwback, therefore, any conclusion on his part that plaintiffs 
claiii ed i i i j u i  10s were causally related to the subject incident was mere speculation (see, D'AZba v Clzoi, 
.I3 AD31 650, 82.; W S 2 d  423 [2d Dept 20061). Dr. Pappas also failed to adequately address the pre- 
cxistinz degeneral ive condition of plaintiffs cervical spine as diagnosed by his own treating radiologist 
only wo months itfier the accident, as he did not provide a sufficient foundation or objective medical 
basis supportins tlhc conclusion which he reached, namely, that the alleged conditions were causally 
rclatcd to or exact rbated by the accident (see, K~zoll v Seafood Express, 5 NY3d 8 17, 803 NYS2d 25 
[ 10051; Gome:. 1' Epstein, 29 AD3d 950, 81 8 NYS2d 101 [2d Dept, 20061; Flores v Leslie, 27 AD3d 220, 
X 10 NYS2d -104 [ I 'I Dcpt :!006]). Further, while Dr. Pappas records plaintiffs complaints of pain, he has 
t;tilec to presmt niedical proof that was contemporaneous with the accident showing any initial range of 
nioticin restriction j for the affected body parts (see, Berktas v McMilZarz, -AD3d__, 835 NYS2d 388 
1 Id Cept 20071; Rmiiirez v Parache, 31 AD3d 415, 818 NYS2d 238 [2d Dept 20061). Additionally, the 
iepoi-t of Dr. Pappns  tends to show that plaintiffs injuries, which consisted of a cervical and thoracic 
sprairis/strains diid inyofascial derangements, were mild, minor or slight (see, GoizzaZez v Green, 24 AD3d 
030,  :305 NYSZd :.50 [3d Dept 20051; Moore v Couizty of Suffolk, 6 AD3d 408, 774 NYS2d 375 [2d 
I lept 20041). In any event, Dr. Pappas has not adequately explained the approximate 14-month gap in 
ti eatiiieiit het ~ ~ t ' e i i  the conclusion of plaintiffs last exam on March 30, 2006 and his most recent 
cmiiination o f  plaintiff i n  May 3, 2007, shortly after the filing of defendants' motion (see, Plzillips v 
Zifiiwky, 39 AD3cl -728, 834 NYS2d 299 [2d Dept 20071). Thus, plaintiffs unexplained gap in medical 
ticatnicnt, was in c~sseiicc, a cessation of treatment that is not addressed by competent proof (see, Caracci 
v Mifrrer, 34 ZiD3ul 5 15, 823 NYS2d 681 [2d Dept 20061). 

, 835 NYS2d 365 [2d 

Adciit onal ly, the proof submitted by the plaintiff is insufficient to raise a triable issue of fact that 
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Moreover since there is no evidence in the record demonstrating that plaintiffs alleged economic 
loss exceeded the statutory amount of basic economic loss, his claim in this regard must be dismissed 
(secj, CPLR 32 12 [b]; see, Watford v Boolukos, 5 AD3d 475, 772 NYS2d 566 [2d Dept 20041; Rulisorz v 
Zunellu, 1 19 AD:!dl 957, SO 1 NYS2d 487 [3d Dept 19861). Accordingly, this motion for summary 
.i~idginent IS  granti:cf and plaintiffs cross motion is denied as moot. 

X FINAL DISPOSITION - NflN-FbNAL DISPOSITION -- 
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