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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 55 

X -l__l________l__l____-___- I-_I__+__-___ 

CARLO OTERO, 

Plaintiff, 

- a g a i n s t -  

EAST NORTHPORT, LLC and K I N G  
GROCERY C O . ,  INC., 

- - - I _ _ - I _ _ - 
JANE S. SOLOMON, J. 

In this personal i n j u r y  actlon, 

I N D E X  NO. 1 0 0 2 8 4 / 2 0 0 7  

DECISION a ncl OBOE& 

defendants E a s t  
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K i n g  Kullen occupies and  operates t h e  Premises pursuant 

to a lease agreement with E a s t  N o r t h p o r t  dated September 9, 1958 

(the “Lease“). Under the terms of the Lease, King Kullen is s o l e l y  

responsible for keeping  the Premises in good order ,  c o n d i t i o n  and 

r epa i r .  

liable for any claims arising o u t  of ice, rain or snow on the 

The Lease f u r t h e r  s t a t e s  that E a s t  Northport  s h a l l  not be 

Premises. 

In August 2 0 0 5 ,  Plaintiff commenced an a c t i o n  a g a i n s t  

King Kullen in the Superior Cour t  of the S t a t e  of Connecticut, 

Judicial D i s t r i c t  of Hartford. King Kullen‘s motion to dismiss for 

lack of jurisdiction was granted by that c o u r t  on April 11, 2006 .  

Plaintiff t h e n  commenced this action in New York  County  against 

both Defendants i n  January 2007 .  

The Complaint alleges that King Kullen maintains its 

principal place of business in Bethpage, Nassau County,  and t h a t  

East Northport maintains its p r i n c i p a l  place  of business at the 

offices of “ J . P .  Morgan Chase Bank, N . A . ,  3 4 5  P a r k  Avenue, qEh 

Floor ,  New York, New York 10154 and JP Morgan Chase Bank, 1 Chase 

Manhattan Plaza, Z O t h  Floor, New Y o r k ,  New York 10081.” According 

to the records of the New York State Department of State, however, 

East N o r t h p o r t  is a domestic limited liability company w i t h  its 

p r i n c i p a l  o f f i c e  located in S u f f o l k  County, and J . P .  Morgan Chase 

Bank, N . A .  i s  its a g e n t  for service of process.  
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Based on t h e  records of the New York Department of S t a t e  

and pursuant to CPLR 5 510, Defendants served a demand on Plaintiff 

to change venue to Nassau County together w i t h  their answer .  

Plaintiff d i d  not respond to this request. 

under CPLR 5 510  to t ransfer  this action from New York County to 

Nassau County, and under CPLR 5 3212 to dismiss the Complaint 

a g a i n s t  East Northport  as a matter of l a w .  

Defendants now move 

Discussion 

Changs of Venua 

Under CPLR 5 5 0 3 ( a )  t h e  proper venue for an  action is 

the county in which any of the parties reside when the a c t i o n  is 

commenced. 

coun ty  where it maintains its principal place  of business- 

503(c). 

c e r t i f i c a t e  of incorporation is controlling for venue purposes, 

See Velasqvez v. 

360 (lSt Dep't 2 0 0 5 )  - 
corpora t ion  may have moved its p r i n c i p a l  office o u t  of that county 

years earlier. 

Dep't 1990). 

A c o r p o r a t i o n  is considered to be a resident of the 

CPLR 5 

The county of a corporation's principal office shown in a 

m . ,  18 A.D.3d 359, l l e v  Lease Co D e l .  aware R i v a  Va 

This is s o  notwithstanding t h a t  the 

Conwav v .  Gatewav A S S Q C . ~  166 A.D.2d 3 8 8 ,  3 8 8  (lSt 

In this case, P l a i n t i f f ' s  assertion that venue is proper  

in New York County based on t h e  principal place of business of East 

N o r t h p o r t  is belied by t h e  records of t h e  New York Department of 
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S t a t e .  Although Defendants' original answer admitted Plaintiff's 

allegation that E a s t  Northport maintained its principal place of 

business at JP Morgan Chase B a n k ' s  New Y o r k  County address, they 

later denied the allegation in their amended answer. 

P l a i n t i f f  contends that the address listed for service 

of process forms a proper  predicate for jurisdiction a g a i n s t  a 

corporation in a personal i n j u r y  action. However, Plaintiff's 

reliance on Altidort v. LQuis, 287  A . D . 2 d  669  (2,, Dep't 2001) is 

misplaced. In that case, the defendant's ce r t i f i ca t e  of 

incorporation identified Kings County as the l o c a t i o n  of b o t h  i t s  

principal place of business and its address f o r  service of process. 

The defendant  sought a change of venue based upon the fact t h a t  it 

had changed i t s  principal place of business t o  Queens County. 

opposition ( and  in the complaint), the plaintiff argued that the 

address fox service of process provided an  adequate basis for venue 

in Kings County.  

County was indeed the proper venue, it confirmed that the county 

designated as the location of the defendant corporation's p r i n c i p a l  

place of business determines residence for the purposes of venue. 

In 

Although t h e  Second Department agreed that Kings 

Here, East Northport's address f o r  service of process is 

n o t  located in the same c o u n t y  as its principal place of business. 

Thus, E a s t  Northport's residence f o r  venue purposes is S u f f o l k  

County, and N e w  York County is n o t  the coun ty  of residence for a n y  
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p a r t y  in this action. 

venue to Nassau County ,  the residence of K i n g  Kullen, 

Dismiaaal of Claim Against East Northport 

Accordingly, Defendant's motion to change 

is g r a n t e d .  

Although P l a i n t i f f  acknowledges t h a t  an out-of- 

possession landlord is generally not  liable for i n j u r i e s  that occur 

on its premises (Zaqlas v .  Gironda, 266  A.D.2d 2 8 2  [ Z n d  Dep't 

1 9 9 9 ] ) ,  he argues t h a t  East N o r t h p o r t  has subjec ted  itself to 

liability by retaining a r i g h t  to r-eenter the Premises to make 

repairs (see Bonifacio v.  910 - 930 S o u t h e r n  Boulevard , 295  

A.D.2d 8 6  [lat Dep't 2 0 0 2 1 ) .  

Although a landlord's retention of t h e  right to reenter  

premises and make repairs can f u r n i s h  a b a s i s  f o r  liability, 

is only t r u e  in t h e  case of a d e s i g n  defect that constitutes a 

t h i s  

statutory violation. Bepderso~ v. H j c k o r v  Plt R P s t a u a n  t, 2 2 1  

A.D.2d 161 (lst Depft 1 9 9 5 ) .  Absent a statutory d u t y ,  a landlord's 

mere reservation of the right to enter leased premises to i n spec t  

and repa l r  is insufficient t o  g i v e  r ise  to liability for a 

th  Ave. s u b s e q u e n t l y  arising condition. Madtes v .  8 09A 8 

pes taurmt ,  I nc., 184 A.D.2d 326 (1" Dep't 1 9 9 2 ) .  

It is undisputed that East Northport  was an  ou t -o f -  

possession landlord that had no c o n t r a c t u a l  duty to maintain the 

Premises. There is no a l l e g a t i o n  o f  a structural des ign  or defec t ;  

Plaintiff alleges t h a t  he was i n j u r e d  when he s ipped  on i c e .  Thus, 

d e s p i t e  the f a c t  t h a t  it retained the right to reenter the Premises 
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'to make repairs, East Northport  canno t  be held liable in t h i s  

matter, and Defendants' motion f o r  summary judgment dismissing 

claims against E a s t  N o r t h p o r t  is g r a n t e d .  

Accordingly, it hereby  is 

ORDERED that Defendants '  motion is gran ted  in i t s  

e n t i r e t y ;  and it f u r t h e r  i s  

ORDERED that the claim a g a i n s t  East N o r t h p o r t  is severed 

and dismissed and the C l e r k  of the Court is  directed to e n t e r  

judgment accord ing ly ,  with c o s t s  and disbursements as taxed;  and it 

f u r t h e r  is 

ORDERED that the venue of the remainder of t h i s  

proceeding i s  changed f rom this Cour t  to the Supreme C o u r t ,  County 

of Nassau, and the C l e r k  of this Cour t  is directed to t r ans fe r  the 

papers on file i n  t h i s  a c t i o n  to t h e  C l e r k  of the Supreme C o u r t ,  

County  of Nassau upon service of a copy of this order with notice 

of e n t r y  and payment of appropriate fees,  if any.  

Dated: J u l y  /?J,OO7 
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