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Dated: 
J. S. C. 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
HON, LEIAND DEGRASSE 

PRESENT: PART 25 
Justice 

/ O f b & 3 / 0 7  INDEX NO. 

MOTION DATE 4 b l d  7 
MOTION SEQ. NO. f9d 1 

- v -  

/ o  MOTION CAL. NO. 

The followlng papers, numbered 1 to were read on thia motlon to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhiblts ... . 

Answering Affidavits - Exhibits 

Replylng Affidavits 

_- 
Cross-Motion: -. 1 Yes 9 NO 

Upon the foregoing papers, it is ordered that this motion 
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SUPREME COURT : S'I'A'I'E OF NEW YORK 
COUNTY O F  NEW Y O R K  : 1.A.S. PART 25 

X _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ l _ _ _ _ l _ _ _ _ _ _ _ _ _  

MARKIJS K I J N K O  and MARKUS KJ.,JNKO 
PHOTOGRAPHY, INC., d/b/a MARKIJS 
KLINKO & INDRANI PHOTOGRAPHY, 

P1 aintiffs. 

-agairis t - 

ROCK & REP1 JRLTC' ENTEKPRTSES, WC, 
d/b/a ROCK & REPUBLIC JEANS and 
MICHAEL BALL, iiidividually, 

Index No.: I0 I063/07 

Cal. No.: 10 of.4/2/07 

Defendants niovc for an ordcr pursuant to CPLR 3024 (b) striking paragraphs 21 a n i 2 4  of 

the complaint as scandalous and prejudicial inattcrs that are unnecessarily inserted in plaintiffs' 

pl cadi ng . 

Plaintiff Markus Klinko is a photographer and the co-owncr of plaintiff Markus Klinko 

Photography, Tnc., d/b/a Markus Klinko & liidrani Pholography. Defendant Michacl Ball is the C'GO 

and foundcr of defendant Rock & Republic Entcrpl-iscs, Iiic., d/b/a Rock & Republic lcans, a 

clothing manufiicturcr-. Plaintif's coiimcnced this action by lhc filing of a SLirniiioiis and vcrified 

cortiplajnt on Jariiiary 24,2007, seeking dcclar-atory and in-junclive relief; as well as nioncy dainagcs. 

The veri ticd coinplaint asserts the following six causes of action: (1) cxtortion, (2) tortious 

interfereiicc with prospective business relations, (3) pri nia facic tort, (4) intentional infliction 01. 

emotional distrcss, ( 5 )  brcach of contract, niid (6) unjust enrichiiicnt. 
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With respect to plaintiffs’ tort claiiiis, the complaint’s Statenicnt of Facts allcgcs that 

“[f]ueled by jealousies over an ex-liance [actress/modcl Feiiianda Rornero] that abandoned Ball and 

who subsequently entered into a long term romantic relationship with [Klinko] . . . Hall embarked 

on a crusade to intimidatc Klirlko personally and profcssionally.” 

PlaintiKs’ first cause of action, for extortion, alleges that 13all tlueatcncd that “if‘KI inko did 

not rclinquish his rights lo propcrty, namely money plaintiffs are entitled to, and il‘Klinko did riot 

cease all communications with Rorncl-o,” Ball would (1 j publicize personal documents and 

photographs which would sub-ject Klinko to “contempt, ridiculc or embarrassment,” (2 j “assist in 

accusing Klinko of a crime and/or cause criminal charges to be institutcd against him,” and (3) “use 

his influence in the ihshion industry . . . to dcfaine, bad mouth and harm Klinko.” 

Plaintiff?’ second causc of action, for tortious intcrference with prospectivc business 

relations, alleges that Ball’s wrongful actions “exhibit an intentional, malicious and uri.jusliIied 

interkrencc with plaintiffs’ current and future busincss relations with [defendants I and advertiscrs, 

and those cmployed in the entertainnicnt industry.” 

Plaintiffs’ third cause of action, for prima facie tort, allcgcs that “Ball’s wronghl conduct 

was completely unjustified and was intended solely to inllict substantial harm against plaintiffs.” 

Plaintiffs’ fourth causc of action, for intentional infliction of emotional distress, alleges that 

“Ball actcd with malice, and with the intent to cause severc cniotional distress to . . . Klinko.” 

With respect to plaintil’i’s’ breach or  contract claims, the complaint’s Statement of Facts 

alleges that on Ueccmber 5 ,  2006, the partics cntered into a contract whcrcby plaintiff. were hired 

by dcfendants to do a photo slioot of-defendants’ clothing line fi)r a major advertising campaign to 

be revcalcd in the Ncw York Fashion Week Runway Shows in February 2007. The partics agreed 
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that: “(i) plaintiffs would be guarantccd ‘on page ad credit’ for their work; and (ii) plaintiffs were 

to be grantcd exclusive rights to shoot future campaigns for the brand. In return, plaintiffs agreed 

to: (a) waive their session k e  (which consisted of a day rate of $30,000.00); (b) grant international 

usage of images produced for one year (valucd at $30,000.00); and (c) provide digital post 

production services at cost.” It is further alleged that despite being pleascd with the success of the 

photo shool, Ball rcfiised to (1) compensate plaintiffs’ for their work, (2) use any of plaintiffs’ 

images, and (3) use plaintiffs in any further advertisement campaigns. 

Plaintiffs’ fifth cause o l  action, for breach 01. contract, alleges that Ball brcachcd its 

agreement with plaintiffs by (1) “f-ailing to pay plaintiffs for their services duly rcndcrcd,” (2) 

“refusing to use plaintiffs’ images and providc plaintifh with crcdi t acknowledgment of tlic same,” 

and (3) “liiling to provide plaintiffs exclusivity for their services as ‘parhers’ with regard to future 

advertising campaigns.” 

Plaintiffs’ sixth C ~ U S C  of action, for unjust enrichment, alleges that defendants “[have] been 

unJustly enriclicd by receiving the bciicfit ofthe services provided by the plaintiffs.” 

13cfciidants I I ~ W  move pursuant to CP1,K 3024 (b) to strike the allegations containcd in 

paragraphs 21 and 24 of tlic complaint’s Statcmcnt of Facts on the grounds that said paragraphs 

contain scandalous and prcjudicial inalters that arc unnecessary to cstablisb any ofplaintiffs’ causes 

of action. SpeciGcally, dcfcudants argue that the allegations conccriiing 13all’s alleged participation 

in iininigration fraud have no conccivable bearing on plaintiffs’ tort arid contract claims. Defendants 

further arguc that “[tJhese allegations, if not stricken, are likely to cause Ball continuing reputational 

and economic damage.” In opposition to the riiotion, plaiiitilfs maintain that paragraphs 2 1 and 24 

arc material and necessary to establish Ball’s intent and motivation because “central to this action 
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is the intimate relationship between these three individuals [Hall, Klinko and Romero], their 

knowlcdge of each others’ pcrsoiial ai‘hirs and what motivations caused the rcsulting harm.” 

The scandalous inalter objectcd to consists of the following allegations: 

“21. . . , at various times during 2005, Hall assisted and/or aidcd 
liomcro in procuring a fraudulent marriage fur iiiirnigration purposes, 
and also assisted and advised Romero in obtaining a false social 
sccurily identification card while utilizing two diffcrent social 
sccurity nunibers.” 

“24. On iiumerous occasions, lioinero refcrred to sensitive mattcrs 
regarding their prior relationship, such as instances oP violciice by 
Ball leading to police involvement, and IConicm’s complaints to tlic 
policc, iinrnigration fraud and his coinplicity in her fraudulent 
marriage and the procurcinent of false social security numbers, tapcs 
of thcir therapy sessions and conversations regarding his scxuality.” 

CPT,lI 3024 (b) permits the court to “strike any scandalous or prejudicial matter unncccssarily 

insertcd in a pleading.” The test for determining ifportions of a pleading should be stricken pursuant 

to CPLli 3024 (b) is i‘lw]liethcr the allegation is relcvant, in an cvidenliary sense, to the controversy 

and, thereforc, admissible at trial” (Wcpzan v Dcxirylen C.’oc)p , Inc., 50 AI12d 108, 1 1  1 [1975], 

upped di,sr)zisscd, 38 NY2d 91 8 119761). Additionally, in ordcr to strike portions of a pleading, the 

allegations must be scandalous or prejudicial and no1 mercly unneccssary or irrclevant (Curd v 

Bidini, 29 AD2d 35 ])1967]; Muller czfEmhcrger, 24 AD2d 864 [1965]). Material is scandalous if 

it is both irninaterial and reproachful or  capable of producing harm without justification (Ilurlcy v 

I j zdey ,  266 AI) 701 [ 1943 1; Mutter oj‘Sicvens, 101 Misc2d 10 13 [ 19791). Matcrial is prcjudicial 

when it impairs a substantial right oi‘a party or causes harm to the pafly and is not iiccessary to the 

challengcd pleading (JC Mfg., Inc. v NI’I Elec., Inc., 178 AD2d 505, 506 [199l]; Scharlztcr v 
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Upon review 01-paragraphs 2 1 and 24, the court finds that the allegations asserted thcrein are 

iiot relevant to plaintiff's claims as they relate to cvciits outside thc scope of this lawsuit and are 

potentially prejudicial to dcfcndants (see H a l f i d  v Firsf Jersey Sec., Inc., 182 AD2d 1003, 1005 

119921; Tdhot v Johnson Newspaper I'orp., 124 AD2d 284, 285 [1986]; Shenundoah v IIill, 124 

AD2d ). These paragraphs should lhereforc be stricken from the complaint pursuant to CPLR 3024 

(b). 

Accordingly, the motion is granted and paragraphs 21 and 24 sliall be stricken from t1x 

complaint. 

This constitutes the decision and order of the Court. 
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