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NNE D O  

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: 
Justice 

PART 2 c r  

00 MOTION SEQ. N O .  

The following papers, numbered 1 to  were read on this motion tolfor 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits - .  _- - - - -  

Cross-Motion: 
i -3 I *._ 

J 

Upon the foregoing papers, it is ordered that this motion . '1 

& 

ln accordance with thc accompanying Memorandum Decision, it is herchy 

ORDERED that thc order to show causc for a Yellowstone preliminary irijunction tolliiig 

Tars 21 12's time to cure pursuant to the notice of derault is granted, on the grounds that thc 

oticc to cure at issue is facially insufficient and clefectivc; atid it is further 

ORDERED that deleiidant's cross-motion lor sumtiiary judgment dismissing thc 

implaint is denied; and it is fb-lher 

OlUlE1U3D that Mars 21 12 serve a copy oftliis ordcr with notice of entry upon all parties 

This constitutcs the decision and order of the Court. 

Y F  Check one: NAL DISPOSITION I 1 NON-FINAL DISPOSITION 
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-against- DECISION/OKD ER 

’ ‘-“‘$ ._ 
Faclual Background 

1633 Broadway, Tiincs Square, New York, is tlic home of Viacorn, which owns, iritrr 

crlia, MTV, MTV2, BET, VH I and ATOM Entertainment, an on-linc game coiiipany. It is also 

the location of plaintill‘s restaurant and bar “Mars 2 1 12,’’ freqiientcd by tlic “Beauti~iil People.”’ 

Mars 21 12 operates the restaurant and bar on the C and IC subterraiicaii lcvels (the 

“Premiscs”) of 1633 Broadway (the “Building”) pursuant to a 20-year commcrcial lease, dated 

June 30, 1998 (the “Lease”) with dchidaiit, Paramount Group, Inc. as agenl for PGREF I 1633 

Tower, L.P. (L‘dcI‘Ciidaiit’’).2 Tn addition to serving luiicli arid dinner scvcii days n wcek, Mars 

21 12 hosts corporate and cclcbrily cvcnts, parties, and video shoots. Mars 21 12 also hosts 

’ According to plaintif‘f 1633 13roadway Mars Restaurant Coy . ,  n numbci- of  prominent goverrlnient 
officials atid sports and iiiovic cclcbritirs have visited the restuurant: fimiicr President William Jen‘erson Clinton, 
f‘omicr Governor George Pataki, Vcnus and Scrcnn Williarns, Jorgt: Posada, hndrc Agnssi, Iletni Moore, Goldie 
H a m ,  Cilcn Close, Jollri Travolla, Liam Nelson, nrad Pitt. Toni Cniise, arid Harry Connick Ir. 

PCiKW I 1633 ‘rower, L.P. is h e  successor-in-iiiterest to MIU Broadway Rental, Tnc, ns  OWICT of the 
Building. Allho~gli it appears iiom tlie subii~issioiis that PGKEI: I 1633 Tower, L.P. is the p i q e r  iiiiiiic of thc 
deikndaiit, thc dcfciidnnt is sued lierein as G H W  I 1633 Towcr, L.P. 

[* 2 ]



children’s parlics, bar mitzvahs and bat mitzvahs, product launches, summer field trips, girl/boy 

scouts, graduation partics a id  birthday parties. Mars 21 12 also conducts etiquettc classes for 

undciprivileged cleiiientary children. According to Mars 2 1 12, it caters to various events on 

wcckeiids, and has provided advance written iioticc to the defendant of such weekciid events, 

without objection. Mars 2 112 contends that its rcstaiirant and bar business is entirely consistent 

with the entertainment theme or  the Building, which is tenantcd by iiuiiicrous entertainment- 

or-ieiitcd businesses as noted above. 

Yet, defcndant served a tluce-day Notice to Curc, dated March 1, 2007 (“Notice to Chrc”) 

which statcs the followirig: 

Wc hereby notify you that you are in dcfault under the Lease for violating, among other 
provisions, Sections 3.01, 3.02, 3.03, 5.01(m), 9.01, 32.02 and 32.04 thereof. Your 
dehults include, without limitation, using the Premises for functions that impair the 
cliaracter and reputation of the Building. . . . 

Order to Show Causc 

Mar-s 21 12 now inovcs by order lo show cause, secking a Y’dlnw,slone injunctioii tolling 

its time to cure thc nllcged defaults claimed in the Notice to Cure. Mars 21 12 argues that the 

Nolice to Cure is unclcar and not uncquivocal on its race, and thus, is fxially defective as it fails 

to sct lobrth with any specifjcity the defaults claimed. Mws 21 12 also argues that in the event the 

Court determines tliat Mars 21 12 is in default, Mars 21 12 lias the desire and ability to cure any 

such d c h l t .  Tlic coi-respoiiding Complaint demands a judgment declaring that the Notice to 

Cure is facially defective and of no force and effect, as well as a declaration that Mars 21 12 is not 

in  dehult of the J,,ease. 
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Cross- M o t ion 

T n  response, defendant cross-moves piirsuant to CPLR 32 12 to dismiss Ihe complaint. 

D c h d a n t  argues that dismissal of the complaint is warranted givcii that the Notice to Curc and 

Mars 21 12’s violation ofttic Lease are clear. Defendant contends that the Lease pcrniits Mars 

2 1 12 to “use arid occupy the premises solely for the operation and niaintcnance of a high quality 

public sit-down table service tablecloth restaurant” and prohibits Mars 2 1 12 from the “usc or 

occupancy of the prcinises other than” for that lirnitcd purpose. The Lease also prohibits Mars 

21 12 from using the preniiscs in “any manner . . , which in tlic judgment of [defeiidant], shall in 

any way impair the character, reputation or appearance of the Building as a high quality o k e  

building , . . .” 

In late 2001, Mars 21 12 defidted 011 its rent obligations and filcd for bankruptcy. Mars 

21 12 then began hosting hip-hop and other similar-themed parties at the prcniises on the 

wcekends. Following a stabbing incident at the premises, defcndant movcd the Bankruptcy 

Courl for order enjoining Mars 21 12 from hosting any further parties or events. In exchange for 

defendant’s withdrawal o f  the defendant’s iiij~mclion application, Mars 21 12 and deleendant 

entcrcd into a stipulation whereby Mars 21 12 agreed to tlic following: 

aiter Decenibcr 31, 2002, [Mars 21 121 shall not host any Events or othcr fbiiclions 
substantially similar to the Events, rcgardless of the type of music or thcme, at the 
Premises without the express written consent of [defendant] in its sole and absolute 
discretion and shall only usc the Premises as provided in the Use Provisions or othcr 
provisions i n  tlic Lease. 

“Evcnts” is defined in the Stipulation as: 

certain 11 ip-hop/rap special functj oils, incl ud i rig without limitation the ‘Planet Rock’ 
functions and othcr cveiits sponsored by the Power 105.1 radio slation (thc ‘Events’) that 
have taken place at tlic Premises. 
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Defeiidaiit contends that thc parties have always recognized that defendaiit’s consent to 

events or hiunctions hosted by Mars 21 12 was necessary. Defendant asserts that since Jaiiuary 

2003, Mars 21 12 has regularly submitted for defendant’s approval monthly calcndars of all 

proposed cvents and dcfcndant permitted such events in an cffort to assist Mars 2 I 12 in emerging 

from bankruptcy. I Iowcvcr, in 2006, at least six NYPD coinplaints were lilcd, which involved 

violcnt assaults occurring wilhin or just outsidc the preniises. At 3:40 a.m on February 3, 2007, a 

partygoer at a Mars 21 12 cvcnt was “struck with uidcnown objcct causing large deep lacerations” 

to his head. 

I n  light of tlic above, defendant ernailcd Mars 21 12 later that day, stating: 

You are to cease and desist from having any parties in Mars starting immcdiatcly. If you 
have a party or paities scheduled this weekend, you shall canccl thcni immediately. We 
are prcpared to go to Couit and obtain an emergency iiijuiictioii to prevent you from 
holding any events. We will hold you default of your lease. 

At Mars 21 12’s request, the partics licld a meeting on Febriiary 8, 2007, at which Mars 

21 12 agreed to caricel its events for the weekend of February 16“’, but continued to prcss for 

weekend parties in tlic futurc. When Mars 2 1 12 subscquently requested the defcridant provide a 

respoiisc to its rcquest at the meeting, defendant sent Mars 21 12 a rcply, stating that it “did iiot 

approve any of your partics listed on your schcdulc for Feb. hi addition, OH Fcb. 3, 2007,I 

cmailcd you dcnianding that all partics cease. Therefore, I do riot expect thal you will hc 

proceeding with the parties.” 

In responsc, Mars 21 12 adviscd dcfciidant that it cancelled i t s  cveniiig events “this past 

weekend” of Febniary I 6‘”, and rcqucsted that defendant approvc fiiture events, which in the 

opiiiioii of Mars 2 112, “arc [riot] prohibited by tlic lcase or bailkriiptcy stipulation . , . ” Mars 
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2 1 12 also advised that it had “no choice but lo proceed with these future cvciits siricc we caimot 

d h - d  any liirther cancellations.” Mars 21 12 later advised that it intended to proceed with its 

events schcdulcd for tlic wcekerid of February 23, which “are no dif’erent that any of our events 

held since Nov 2002.” A private investigator hired by defendant dctectcd diug use and undcrclge 

patroiis during the events held on that wcekend at the premises. 

After the Nolice to Cure was served on March I”, Mars 21 12 hosted two additional liip- 

hop/R&B partics 011 March 2 and 3,2007, at which the private invesligator again detected drug 

iise and iinderage p’t rons. 

Defendant argucs that the Notice to Cure was facially valid, in that i t  sufficiently apprises 

Mars 21 12 of the sections of thc Lease that were breached and advises that the liolding of 

“fLiiictioiis that impair the character of the Building” constituted the default. However, i i i  thc 

event the CoLirl determines that the Noticc to Cure is lacking, casclaw provides that Ihc 

corrcspondciicc and conimunication belween the parties prior lo notice pennitted Mars 21 12 to 

fully appreciate thc nature of thc breach with which it was charged. The claim by Mars 21 12 that 

it cannot determine how lo cure its dektult is disingenuous, iii light of dcfcndant’s repeated 

reminders that ‘‘no ‘events’ niay be hcld in the Prcmiscs unlcss and until [it] consent[s] to them.” 

Furtheniiore, dehda i i t  argues, Mars 21 12 breached thc “rcstaurant” iise provision of the Lease 

aiid the Stipulatioii’s proscription against hip-hophap and similar events. Nor are Mars 21 12’s 

dcfaults cxcuscd uiidcr any theory of waiver, estoppel, laches, or course of dealing, and 

defeiidaiil’s withholding of its consent was not unreasonable. Thus, disniissal of the coniplaiiit is 

warranted. 

In opposition to the cross-motion, Mars 21 12 contends that the Notice to Cure lhils to 
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mention the Stipiilation and Bailkruptcy Court order. Further, the current “functions” being held 

I at the Prciiiises are not “Events” or “substantially similar to the Events,” and thus, consent of the 

Landlord is 1101 rcquired. Also, ofthe six incidents, only lhrce were inside the Premises and two 

of thcse three incidents iiivolved security personncl removing urlruly patrons. Since January 

2006, therc were I 14 iiliictions and only onc incident was inside and unrelated to security 
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served with a notice lo cure an alleged lease violation may challenge the propriety of tlie 

landlord’s iioticc while protecting a valuablc lcaseliold interest (First Nut. Stores v. Yellowstone 

Shopping C:’entcr, siqir~i; AmeztrusiLz Ji l l .  Corp. v. Finch Redty Clo., 90 A.D.2d 760, 455 N.Y.S.2d 

900; l’or-lnl.vky v. HoSJjiic~ii, 82 A.D.2d 763, 441 N.Y.S.2d 238.). 

The purpose or a notice to cure is to “apprise the tenaiil or claimed defiults in its 

obligations under the lease and or  the hrk ih i re  and terniiiiatioii of the lease if those defaults 

[arc] not curcd within a set period” (200 West 58th Street IdLC v. Liltlc Egypt C’orp., 3/9/2005 

N.Y.L.J. p. 19, col 1 (N.Y.C. Civ. Ct., Billings, J.) citing Piliritrricks, lric. v. Express Indus. & 

Terin. Corp., 127 A.D.2d 509, 51 0 [ 1 s t  Dept. 19871, O m  Mliiii v. Le K Rest. Corp., 1 h.D.3d 

365, 366 [2d Dcpt. 20031 and Oswego Props. v. Cnnzplfield, 182 A.Il.2~1 1058, 1060 [3d Dept 

19921). The notice to cure must infonn the tenant mequivocally and uiiaiiibiguously as to how 

the tenant has violatcd thc lease and thc conduct rcquircd to prevcnt evictioii (200 West 5Sth 

Strtu-ect LLC v. Little Egypt Corp., citiiig Chinatown Apts. v. Chu Cho Lam, 5 I N.Y.2d 786, 788 

[ I  O X O ] ;  GrecnJidrE v. Etts Enters., 177 A.D.2d 365 [ 1 st Dcpt 1991 3; C;arla/wf v. Titari W Assocs., 

147 A.D.2d 304, 3 I O -  I I [ I  st Dept 19891). The standard lor detcniiiiiiiig if a prccatory notice is 

sufficient “is oric of rcasonablcness in view of the attendant circumslances” (Iltg1ie.s v. J,eriox 

Hill Hosp., 226 A.D.2d 4, 18, 651 N.Y.S.2d 418 [ ls t  Dcpt 1996l). 

Allemd Lease Violations: 

Section 3.01. Tenant shall not use thc prciiiises . . . in any I-nanner which would 
violate the Ccrtificatc o r  Occupancy for the Building or, for any piiiyose othcr than thc 
Lise hereinbefore specifically menlioiied. Those portions, if any, of the premises, 
idciitihxl as toilcts aiid utility areas shall be used by Tenant only for the pu~poscs for 
which they are designed. Teiiaiit’s employees shall bc pcnnittcd to utilize the common 
arc3 batlirooms on the 1 C level. 
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Section 3.01 ol‘thc Lease prohibits actions by Mars 2112 that violate ( I )  the Certificate of 

Occupancy of the Building, (2) the use provision of the Lease, (3) improper usc of “toilets and 

utility” areas, and arguably, (4) coiiiition area bathrooms on building levels other than those 

located 011 “1 C.” The Notice to Cure, however, fails to set forth which portion of scction 3.01 

has lxen purportedly violatcd, or the manner in which Mars 21 12 allegedly violated any portions 

of scctiori 3.01. Tlicrel‘orc, inere citation to section 3.01 of the Lease, without more, is 

insulljcicnt to apprise Mars 21 12 oflhe conduct necessary to avoid eviction ol: the premises. 

Thus, any alleged violation of section 3.01 as stated in thc instant Notice to Cure cannot scrve as 

a basis for teniiiiiation of the Leasc. 

Section 3.02. ‘Tenant . . . . shall not suffer or permit the prcinises . , . to be used in 
any maimer . . . which, in the judgment of Landlord [defe~idant], shall in any way irnpair 
the character, reputation or appearance of the Building as a high quality office building . , 

3 ,  . .  

Scction 3.02 does not specify which types ol‘uses constitutes an inipairment or the 

character and reputation of the Building, but instcad, leaves such determination to the sole 

“judgment” of dcrelidallt. Thus, any facts which might give rise to a default under this section 

remains witliiii the sole knowledge of the ciefeiidant. Yet, without any degree of specificity, the 

Notice to Cure merely states that Mars 21 12 is “using the Premises for functions that irnpair tlic 

characler arid reputatioii of the Building.” Thc Noticc to Curc Fails to disclose any acts 

undei-taken by Mars 21 12 which, in thc “judgment” of dehidant, violates such section. Since 

one caimot rcasonably determine what conduct purportedly constitutes a violation of section 

3.02, its alleged violation of section 3.02 cannot serve as a basis for eviction. 
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Thc Landlord’s contention that the evidence extrinsic to the Notice to Curc may be 

considered in assessing thc sufficiency o l  thc Notice to Cure is uiipcrsuasive. In deteiiniiiiig 

whctlicr a Notice to Cure is valid, the courts look to tlic face of thc notice and may not look 

bcyoiid the Noticc to resuscitatc a nuticc that is otlicnvise defective on its facc (see Chinulowiz 

Apartnitvits, lnr. v. Chi  C’lio Lrrm, supra: Goodhiie Hcsideritial Co. v. LLrzamky, I M isc.3d 907, 

781 N.Y.S.2d 024 (Civ. Ct. N.Y Co. 2003) citikig Dormw Holdiriy Co. v. Arniiovrch, 1 N.Y.3d  

1 1 7, 769 N.Y.S.2d 785 (2003) (a notice “must he ‘adequate’ 011 its fact"). 728 Proyrf?iAs,rocr.. 

1). Mzllnrcl, NYLJ, Aug. 29, 1990, at 22, col 4 [Civ Ct, N.Y. County] [rcjecting petitioner’s claim 

that lie can provide witness testimony as to the acts alleged i n  the notjcc alleging nuisance is 

insufiicieiit to cure tlic defective notice which asserted conclusory assertions such as the use of 

the teiiii ‘Lurisavory characters” to define individuals]). 

hi this regard, dcfendant’s relialicc on the Nassau County District Court’s decision in  

White Aiigel Hc~rlly v. Asimi Bray. Cory. (1 83 Misc. 2d 674, 706 N.Y.S.2d 583 [2000]), wherein 

the coui-t considered cxtrinsic evidence in determining the sufficiency of a predicate notice, is 

unpersuasivc. Even by tlic District Court’s own acknowledgment, there is 110 caselaw supporting 

the decision to allow cxtrinsic evidence (1 83 Misc. 2d at 677). Furlhermore, unlike the White 

h ige l  R~ii1l.y case, it cannot be said that the colrespondence cxchangcd herein allowed Mars 

2 1 12 to h l ly  appreciatc the nature of thc alleged brcaches claimed in the Notice to Cure. The 

einail dated Febi*uay 3, 2007 directs Mars 21 12 to “cease and desist from having mypwtics” 

(emphasis added). However, the submissions indicate that Mars 21 12 held varioils types of 

“evcnts” such as product launches, video shoots, tour groups “Make-A-Wish Foundation” events, 

to which the Noticc to CLII-C may arguably apply. 
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The Court also notes that a landlord’s notice to a stabilized tciiant that merely tracked the 

langtlagc in Rent Stabilization Code, 4 2524.4[a][ I ]  for nonrenewal upon the ground of owner 

occupancy, without sctting forth fact-specific allegations, is iiisufficicnt to SGIW as a predicate 

lor eviction proceediiigs (Niuiinno v. Vicurio, 165 Misc.2d 457, 632 N.Y.S.2d 926 N.Y.Sup., 

19951 citing Herkcley AsLsocs. Cb. v. Crmlakidecs, I73 A.D.2d 193, 569 N.Y S.2d 629, affd. 78 

N.Y .2d 1098, 578 N.Y.S.2d 872, 586 N.E.2d 5 5 ) .  Except for the addition of the word 

“functions,” the Notice to Curc, nicrely tracks the language contained in the Leasc. Thereforc, 

although the Rctit Stabilization Code is not at issue herein, the Notice to Cure, is by analogy, 

insufficicnt to appraisc Mars 2 1 12 of tlic manner in which a curc can be accomplished. 

Scctioii 3.03. If any governmental license or permit shall be required for the 
proper and lawful conduct of Tciiant’s busincss or other activity carried on in thc 
premises, and i f  the failurc to secure such license or pcrmil might 01’ would, in any way, 
affect Landlord, thcii Tenant . . . shall duly procure and thcrcafter maintain such licensc or 
perniit . . . . Exccpt as may otlicrwise be expi-essly providcd for herein, Tenant covenants 
and agrccs that i t  shall iiot make . . .any application or inquiry with any governmental 
agency . . . which m a y  affcct or relate to the certificate ofoccupancy/zoniiig for the 
Building in  connection wilh its desire to utilize the Well Arca . . . . 

The Notice to Curc is silent as to any license or pcrniit that Mars 21 12 purportedly failed 

to either secure or maintain. Nor does the Notice to Curc specify whethcr Mars 2 1 12 violated 

section 3.03 by making any application or inquiry that rclates to the ccrtilicate of occupancy or 

zoning with respect to the “Wcll Arca.” Thus, as tlic alleged violation of section 3.03 is vague 

arid imprecisc, citation to section 3.03 in thc instant Noticc to Cure cannot scrve as a basis for 

eviction. 

Section 5.01. Tenant covenants and agrees that Tciiant will: 
(in) Not operate its business in siicli a fashion as to iriterferc with the nornial 

operation and maintcnancc of a first-class office building in mid-town Manhattan. 
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Section 5.01 is dralted broadly, and thus, citation to this scction, in and of itself, is 

insufficient to give Mars 21 12 adequatc noticc of its allcgcd dcfault. Thc Notice to Cure fails to 

identify in what inaiiiier Mars 21 12 operates the prcmises that interferes with the operation or 

inaintenancc of thc 48 story-building at issue. Instead, Mars 21 12, as well as this Court, is left to 

speculate which operation of or niaintcnancc proccdure at thc Building lias becn interfered with 

by the conduct of Mars 2 1 12. 

Thcrcfol-c, Ihc nllcgcd violation of section 5.01 as noted in the Notice to Cure caiinot 

serve as a basis for eviction. 

Scctioii 9.01. Tenant . . . shall comply with all laws and ordiiiaiices, and all ndcs, 
orders and regulations of all govenmental bodies . . . . 

Again, citation to such a gcneral provision of the Lease, without ideiitilyiiig thc particular 

rule, order, or governmental regulation violated, or thc conduct which is piiiyortedly violativc of 

any such rule, order or govenirnental regulation, is wholly insufficient. ‘Thus, the alleged 

violation on scctioii 9.01 as statcd in the Notice to Cure cannot scrvc as a basis for eviction. 

Section 32.02. Tenant hereby covenants and agrees that the business to hc 
conducted by Tcnant . , , will be reputable in every respcct, and that the sales iiiethods to 
be employed by Tenant in said busincss as well as all other elements of mcrcliandising, 
display and advertising, will be dignified and in conformity with the highest standards of 
practice obtaining amongst first-class restaurants in the Borough o1  Manhattan, City of 
New York, and that tlic kind and quality of the food and bcvcragcs served in the 
restaurant shall be in keeping with such standards. . . . 

Section 32.02 o r  the Leasc rcquires that Mars 21 12 not only conduct a “rcputable” 

business, but that it advci-tiscs its business in a dignified nianncr, consistent with other lirst-class 

rcstaurants in Manhattan. Th~is, citation to section 32.02 alone, witlio~it idciitifying whether thc 

busiriess is considered disreputablc or whether Mars 21 12 failed to advertise or niarket its 
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business in a “dignified” manner, is ambiguous. Furthcrmore, the nicre allegation in the Notice 

to Cure that Mars 2 1 12 is “using the Premises for fiinctions that impair the character and 

reputation o r  the Biiilding the Notice” is conclusory, vague, arid irnprccise, such that one cannot 

asccrtain which firnctions must cease in order lo prcvciit eviction. 

Scctioii 32.04. Tenant agrees not to oi’fer live or rccorded music, entei-tainment or 
other sourid rcproduction at the prcmises if (a) thc music, cntcrtainnient or sound as 
reproduced . . . arc of such a level so as to constitiitc a nuisance or . , , [is] disturbing to 
the Building’s occupants and Tenants, (b) the same is not permitted by law and/or (c) thc 
s m e  violates any other provision of this Lease. 

Once more, the Notice to Cure is silcnt as to music, in any fomi, as to any law violated by 

any such music, or any disturbance to the Building’s occupants. Thus, the Noticc to Cure’s inerc 

citation to scction 32.04 alonc, is vague and insufficicnt to support an eviction procecding against 

Mars 21 12. 

Even assuming that any of the sections citcd to in the Noticc to Cure was sufficiently 

supported by laactual allcgations, such a partially valid notice to cure is insufficicnt as a condition 

precedent to a n  eviction procccding (.we 200 W 5s”’ St. ILC v Little Egypl Chrp., NYLJ 3/9/05 

p. 19, c. 1, N.Y.C. Civ. Ct. [Billiiigs, J.][“The right to terminate a tenancy is conditioned upon a 

fully valid predicate notice. Coli fusing notices that citc iiiadeyuale grouiids for termination, 

whether contradictory or lacking in spccificity, inay not provide the predicate for a suniiiiary 

holdovcr proceeding]). 

I n  suin, except for scctioii 3.02, none of the citcd provisions of the Lcasc cxpressly 

prohibit thc conduct complaincd of, to wit: “using thc Premises for functions that impair the 

charactcr and reputation of the Building. . . .” Furthcr, several scctions ofthe Lease to whicli 

Landlord cites in the Notice to Cure refer lo various rights and obligatiolis ofMars 21 12. In the 
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absciice of hctual allegations giving rise to the purportcd defaults, the Notice is inipennissibly 

vague (see Ei7ipir.c State Bldg. Associntcs v. Trump Empire State Partncrs 

245 A.D.2d 225, 667 N.Y.S.2d 31 [ l “  Dept 19971 [granting Yellowstone relicf and stating that 

“thc notice o r  defiiult, which consisted of a bricf statement that Empirc [coiiirnercial tenant] 

violated Article 8 of tlic lease by filing unspccified false and fraudulent papers in relation to the 

Local Law 5 variance, was so vagile and ambiguous as to bc i~ieflective~~]). Accordingly, 

Yellnwsronc relief is warranted. 

Based lhe abovc, the Court does not rcach the parties’ remaining arguments. 

Conclusion 

Tt is hereby 

ORDERED that the order to show C ~ U S C  for a Yeellowstone preliriiiiiary injunclion tolling 

Mars 21 12‘s timc to cure pursuant to the notice oldefault is granted, on the grounds that the 

notice to cure at issue is ficially insufficient and ddective; arid it is furthcr 

ORDERED that defendant’s cross-motion for summary judgment dismissing the 

coinplaint is denicd; and it is further 

ORDERED that Mars 21 12 scrvc a copy of this ordcr with iioticc oleiitry upon all parties 

within 20 days of cntry. 

This constitutes thc dccision and order of the Court. 

Dated: luly 18, 2007 
,/ Hon. Carol Robinsoh Edinead 
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