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Supremu Court of the State of New York 
County of New York 

Part 2 

Index No. 10426 1 /2OO5 

Dccision/Ordcr 

J 

S 1 I., R E RM AN, GAIL, 

P 1 ai n t i ff. Prcscn t : 
Hon. Louis B. York 
Justice, Supreme C o u ~ t  

dE 

%++&p 4$0] 
(26 %+ 
“3+8 

- against - 

% Q RESIMAN, ABRAMSON, P.C. and PAUL 
COOPEKSTEIN, 

20 
Defendan@!, JDr 

Louis B. York, .I: 
b I? 

Plaintiff, Gail Silbeirnan, was injureg? car accident on e . 2 ,  1983. 
3 

She was a 

passenger i n  a taxi during a work-relatcd task. Shc rcccivcd four wceks iiitermittcnt lost timc of 

$2 15 per week froin the Workers’ Compensation Board (“WCH”). The WCH then closed her 

casc-. During 1983-1991 slic was cniployed at various jobs but allegedly could nol meet 

productivity standards and lias not wor-kcd since. In 1990 she was involved in another car 

accident and did not work for one weck aftcrwards. Since the original accident she has bcen 

cxaniiricd by various doctors. Dr. Fred Hochberg, M.D. treated her in 1987 and 1989; bu l  lie did 

not file a Workers’ Compensation form in order to have her case reopened until he saw her again 

in 1991. l’laintiff hired Defendant law firm, Resiman, Abmmson, P.C., to rcprcscnt hcr in a11 

attempt to receive additioiial compcnsation. Defendant Paul Cooperstein was the attoiiiey who 

worked directly on her casc. Shc attcrriptcd to obtain a ruling thal she was “pennanently 

par-hlly disabled” based on her alleged continuing injiiries frorn thc I983 accident. If she were 

declared “pernianently partially disabled,” she would rcccivc iiiore benefits due to her inability 

to inamtain regular work. 

During thc hearing bef‘orc the WCB, Dr. Hochberg testified regarding Plaintiffs medical 
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iriipainnents. Dr. Hochbcrg stated he had determined that she had a mild to moderate disability. 

However, during his testimony, Dr. Hochbcrg said he was not awarc of Plaintiff’s 1990 car 

accideiil. Plaintiffs niedical records relating to this accident were not presented at the hearing 

and havc not been produced iii this action as well. On Jati~ary 17, 2002 the Workers’ 

C:ompensation Law Judge (“WCLJ”) found that Plaiiitifi’had no fiirthcr disability from the 1983 

accident. In particular, the judge found the doctor’s testinioiiy not credi blc bccausc lie made liis 

dctcmiiiiatioiis without knowing about [lie 1990 accidciit. 

Aftcr an appeal by Plaintiff, thc WCB iipheld the decision. Thai  on March 17, 2003, the 

WCX issiied ai1 amended decision still hiding against Plaiiitii‘l but with the fwther explanation 

that Dr. Hochberg’s lack 01-credibility and lack of medical records constitutcd cnough to uphold 

the original dccisioii. Sometimc after she rcceived these adversc rulings, Plaiiitiil hired new 

couiisel and commenced this legal malpractice lawsuit against Defendants. Defendants now 

movc for summary judgriicnt. The motion is granted for thc followiiig reasons. 

‘Io prevail on her claim of legal malpractice, Plaintiff must “plcad factual allegations 

which, iPproven at trial, would demonstrate that couiiscl had breached a duty owed to thc clienl, 

that the breach was thc proxiiiiate cause of the iri-juries, and thal actual daniagcs wcrc sustained.” 

Dweck Law Film, LLP v. Mann, 283 A.D.2d 292, 293, 727 N.Y.S.2d 58, 59 (1st Dept. 2001). 

Ikfcndanls have to disprovc one of these three elemciits to succeed on their summary judgriicnt 

motion. See Kotziaii v.McCarthv, 36 A.D.3d 863, 863, 827 N.Y.S.2d 875, 876 (2d Dept. 2007), 

Fnsaiiella v. Lcvy, 27 A.D.3d 616, 616, 810 N.Y.S.2d 675, 675 (2d Dcpt. 2006). 

The iirst issue is wlicllier the Defeiidants wcrc iicgligent in their reprcscntation of 

PlnintiK. Sevcral qucstioiis of fact must be answered to address this issuc. The most irnpoi-tant 

queslion is who was responsible for producing the medical records. Plaintiff claims lhat she 

gavc Dcfcnda~its an authorization to obtain tier rncdical rccords relating to thc 1 990 accident. 

I Iowever, Deferidants slate that Plaintiff was rcspoiisible to produce thcm. Plaintin‘ counters that 

it is an  attorncy’s duty to obtain all  necessary documentation for trial. Altlio~igh Plaintiff 

providcs no legal support for her argument, it clcarly “is the attorney’s responsibility to diligently 
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iiiaintaiii control over the discoveiy process ....” Robert Matthew Levein, Note, A Practitioner’s 

Guide: Federal Rule of Civil Procedure 26(a)-Automatic Disclosure, 47 S\%4CUsF L. REV.  225, 

244 ( 1906). Thus, Plaintiff has raised a question of fact relating to Defendants’ liability for 

failing to produce the medical records to the WCB. Also, thcrc is a question as to whether 

Defendants properly prepared Dr. Hochberg for his testimony. Plaintiff claims that i f  

Defendants had prepared Dr. Hochberg, then he may have been a more credible witness. 

Therefore, Defkndanls have not disprovcd that they were negligent. 

Second, Plaintiff must show proxiniale cause. Even if Plaintiff call show that Dclkndaiits 

cornmitted negligence in her case, she cannot prevail unless she also demonstrates thal but for 

the attorney’s ncgligcncc, she would have prevailed in the hearing. Scc Flinn v. Aab, 167 

A.D.2d 507, 507, 562 N.Y .S.2d 178, 179 (2d Dept. 1990). Thus, even though it  niay have bccn 

the responsibility of the Defendanls to produce the medical records in question, PlaintifT still lias 

to show that this negligence led to the WCH’s dccision against her. 

The WC‘B did rel:rence the missing medical records in its decision: 

‘‘[T]lic can-icr had tlic right to review her medical records relating to this 

intervening accident .... based upon thc clainiant’s failure to disclose the said 

medical records to tlie carrier, dcspitc previous directions to make sL1ch rccords 

available, the WCL.1 was entitled to make the inference that any current 

disability that the claimant has is related to that intcrvcniiig accident.” 

In  re Silbcrnian, WCB Case #0832 1148 (Mar. 17, 2003) (amended decision). Ifllefendants had 

produced these medical i+ecoi+ds, perhaps the WCB would have made a diffkrent ruling. Its 

ruling stated that Plaintifl’may have a disability, but thc Hoard could not make a specific 

dcteniiiiiation rcgardiiig whcthcr there definitely was a disabilily and if it was solcly from the 

1983 accident. The rccords may Iiavc supported Plaintiffs claim that her disability was not 

worsened by the 1990 accident. However, tlie court has received no evidence to support this 

theory. Such speculation cannot bc used to firid proxiniate cause. “The plaintiffs nicre assertion 

that the defendants’ delay rcndcred her d e h h  judgment unenforceablc, without a proffer of an 

3 

[* 4 ]



expert opinion i n  admissiblc fomi or the provision of some factual predicate for her assertion, 

was speculative arid was insufficient to raise a triable issue of fact.” Obcrkirch v. Eichingcr, 

- 7  P.C. - 1 5  - A.D.3d 558, 560, 827 N.Y.S.2d 192, 193 (2d Dept. 2006). If Plaintiff had produced thc 

inissing niedical records and shown that they included inl‘oniiation that would have led to a 

decision in her favor, tlieii that would be satisfactory i n  raising a question for trial. Howcvcr, at 

this time she has only rnadc spcculativc, conclusoi-y statements regarding Defendants actions and 

the allegcd advcrsc affects they had on her case. ‘I‘herefore, Plaintiff has not shown that 

Dcfcndaiit’s alleged malpractice led to the WCB’s decision against hcr. 

I’laintiff also has allcged that tlicrc was negligence regarding the settlement offer. In 

parlicular, according to Plaintiff, Toopcrstein failed to advise the client on the merits of the 

offer or thc appropriateness of the offer” (T’l.’s Mcm. Of Law, pg. 1). Ilowever, to receive 

damages in the amount of the offer, Plaintiffniust show that she would have accepted the 

settlement if she had bccn propcrly infornicd. See Caiinistra v. O’Connor, McGuinness, Qntc, 

Dovle, Oleson & Collins, 286 A.D.2d 3 14, 316, 728 N.Y.S.2d 770, 772 (2d Dept. 2001). Shc 

has siiade no claim or indication that she would havc accepted the oller ifDelkndants had not 

committcd thc alleged negligence. Without such an assertion by Plaintiff, she is prccluded froiii 

trying to obtain these damagcs at a latcr point. 

Ilcfcndants have satisfied their burden of disproving one of the eleinenls o l  Plaintiff‘s 

claim. Scc KotziaIi v .  McCarthv, 36 A.D.3d 863, 863, 827 N.Y.S.2d 875, 876 (2d Dept. 2007). 

Therelore, it is 

ORDEKED that the inolioii is granted and the action is dismissed; and it is further 

ORDERED that the clerk of thc Court is directed to enter judgment accordingly. 
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ENTER: 

Louis B . v o r k ,  J.S.C. 
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