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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY O F  NEW YURK : IAS PART 55 
-l--_--_-l__-__----_______________I_ --X 

ALDI INC. , 
Plaintiff , - INDEX NO. i 0 5 3 i g / z a o 7  

Defendant. 
YORK 

JANE S .  SOLOMON, J. 

In this action f o r  t h e  recovery of the money due  on a 

Promissory Note, plaintiff A l d i  Inc. (“Plaintiff“) moves u n d e r  CPLR 

5 3213 for summary judgment in lieu of complaint. For the reasons 

discussed herein, the motion is gran ted .  

Defendant Fashion Options, Inc. (“Defendant”) i s  an 

importer and wholesaler of appare l .  It began doing business w i t h  

P l a i n t i f f  in 2003,  and a dispute a r o s e  between them in 2006.  

Following negotiations, they entered i n t o  a Letter Agreement that 

r equ i r ed  Defendant to make a payment to Plaintiff, issue c e r t a i n  

credits to it, and execute and deliver a Promissory Note, which is 

the s u b j e c t  of this action. The Let te r  Agreement also required 

P l a i n t i f f  to de l ive r  a number of garments to Defendant .  

On the same day the Letter  Agreement was signed, 

Defendant’s president Michael Haddad executed the Promissory Note. 

It obligates Defendant to pay Plaintiff t h e  principal sum of 

$67,627.98,  without interest, on or before December 7 ,  2006, and  

s t a t e s  that it “may not be changed, waived, discharged, or 
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terminated except by  an i n s k r u n e n t  in w r i t i n g  signed by the p a r t y  

a g a i n s t  whom enforcement of such change, waiver, discharge, or 

termination is sought." 

'[wlhenever an attorney is used to obtain payment under ,  o r  to 

otherwise enforce the [Promissory Note] or to enfoxce, declare, o r  

ad jud ica t e  any rights OK obligations under the [Promissory N o t e ] ,  

whether by a r b i t r a t i o n ,  suit, or by any other l e g a l  means 

whatsoever, the c o s t s  and expenses t h e r e o f ,  including reasonable 

a t t o r n e y s '  fees and expenses, s h a l l  be payable by the non- 

T h e  Promissory Note also states t h a t  

prevailing p a r t y .  " 

Plaintiff's attorneys demanded payment of the entire 

balance of $67 ,627 .98  due on t h e  Promissory Note by letter da ted  

F e b r u a r y  8 ,  2 0 0 7 .  Defendant r e p l i e d  t h a t  because of Plaintiff's 

breaches o f  the Letter Agreement, it was withholding payment under  

the Promissoxy Note. 

In A p r i l  2007 Plaintiff commenced this action by moving 

under  CPLR § 3213 for summary judgment in l i e u  of complaint for 

$67,628.98 ,  t oge the r  w i t h  a t t o r n e y s '  fees, costs and disbursements. 

Defendant alleges t h a t  while it fulfilled its obligations under the 

Letter Agreement, Plaintiff has not fulfilled its obligations; 

specifically, it contends that P l a i n t i f f  f a i l e d  to release a l l  of 

t h e  garments, delayed releasing t h e  rest, some of which was 

damaged, and created difficulties in d e l i v e r y  causing Defendant to 

i n c u r  e x t r a  f r e i g h t  charges. It alleges t h a t  these breaches caused 

it to i n c u r  $ 6 0 , 3 2 3 . 3 7  in damages, and that i t s  claim for this 
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amount is so i n t e r t w i n e d  w i t h  Plaintiff‘s motion that judgment 

should n o t  be granted .  

p i s  cuss i op 

“ [ I l t  is the g e n e r a 1 , r u l e  t h a t  the alleged breach of a 

re la ted  but independent cont rac t  will not defeat  a summaEy judgment 

motion on a promissory note[. 

underlying obligation are i n t e r t w i n e d ,  [ t h a t ]  t h e  motion must be 

denied .”  Ev. rotech D ~ v ,  v .  Adirondack pennvsavpr , 224 A.D.2d 7 3 8  

(3rd Dep’t 1996). 

Promissory Note may be “related,” there is no evidence t h a t  they 

are “ i n t e r t w i n e d .  ” 

It is only] where the contract and 

In this case, while the Letter Agreement and 

The Promissory Note makes no reference to the L e t t e r  

Agreement, and the only reference in the Letter Agreement to t h e  

Promissory Note is that Defendant  will sign and deliver it to 

P l a i n t i f f .  Moreover, neither document attaches any c o n d i t i o n s  to 

payment of the Note, which makes payment unconditionally due b y  

December 7 ,  2006; i ts  express terms prohibit it from being “changed 

waived, discharged or terminated” unless by a writing. 

The cases re l ied on by Defendant to support its 

c o n t e n t i o n  that the documents are  intertwined are distinguishable. 

In Chi ‘$.holm Rvder C o . ,  L nc. V ,  Mupro Games, I n c . ,  59 A.D.2d 972  

(4t3 Dep’t 1 9 7 7 )  summary judgment regarding payment of r e n t  was 

p rope r ly  denied because the lessor‘s entitlement to rent was 

inseparable from the defendant tenant‘s claim 

sustained due to water l e a k s  on the premises. 

for damages it 

In Tibball. v. 
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Catalanottp, 269 A.D.2d 386 (2nd  Dep't Z O O O ) ,  the purchase price of 

a snack  food route was " secu red  by a promissory note" and thus the 

note was necessarily dependant on the receipt  of the route. 

Similarly, in Christ i e ' s  S.A. v. G u a l i W  , 65 A.D.2d 714 (la' 

Dep't 1978), t h e  Appellate Division reversed summary judgment on 

promissory n o t e s  because t h e r e  were consideration issues about  

whether the p l a i n t i f f  delivered the goods f o r  which the n o t e s  were 

issued. 

On the o t h e r  hand, t h e  F i r s t  Department has expressly 

held t h a t  a promissory note is a proper  sub jec t  for relief under 

CPLR § 3213 even i f  "interrelated" w i t h  a settlement agreement 

where, as is the case here, nothing in the agreement or no te  

d e t r a c t s  from the note's status as an instrument for the payment of 

money only. See L i b e r t v  Capit 31 Group V , fli 'c b , 78 A.D.2d 3 4 2  (1" 

Dep't 1981). Defendant's argument that the Promissory Note l acks  

consideration is unpersuasive because t h e  Letter Agreement 

expressly s t a t e s  t h a t  the Promissory Note was b e i n g  delivered in 

exchange for Plaintiff settling all of its then existing claims 

against Defendant. 

creates a distinct obligation for Defendant to pay the amount due, 

t h i s  court cannot refer to extrinsic evidence about a separate 

' 

A s  the Promissory Note is unambiguous and 

d i s p u t e  between the parties. See DDS Par triers, LLC v .  Celenza 1 6  

A.D.3d 347  (1" Dep't  2 0 0 4 ) .  

Plaintiff is entitled to attorney's fees unde r  t h e  

Promissory Note, but the amount cannot  be determined on this 
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m o t  i o n .  

Accordingly, it hereby  is 

ORDERED t h a t  Plaintiff's motion for summary judgment in 

l i e u  of  complaint i s  g r a n t e d  and it is entitled to judgment under 

t h e  Promissory Note in t h e  amount of $67,628.98 ,  w i t h  i n t e r e s t  at 

t h e  statutory rate from December 7 ,  2006;  and it f u r t h e r  i s  

ORDERED t h a t  the issue of how much Defendant owes to 

Plaintiff for reasonable attorney's fees is referred t o  a Special 

Referee t o  hear  and r epor t  w i t h  recommendations; and it f u r t h e r  is 

ORDERED t h a t  this motion s h a l l  be held in abeyance 

pending the r e p o r t  and recommendations of the Special Referee and a 

motion pursuant to CPLR § 4403; and it is f u r t h e r  

ORDERED t h a t  a copy of this order  with notice of entry 

shall be served by hand w i t h i n  45 days of e n t r y  on the Judicial 

Support Office (Room 311) to a r range  a date f o r  the reference t o  a 

Spec ia l  Referee, failing which the C l e r k  15 d i r e c t e d  to enter 

judgment in favor of Plaintiff and against Defendant for $67,628.98  

with interest from December 7 ,  2006, t o g e t h e r  w i t h  c o s t s  and 

disbursements as taxed. 
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