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SUPREME COURT OF ' l l  113 S'I'A'I'K OF NEW YORK 
COUNTY OF NEW YORK: 

ACE FIRE UNDERWRITERS TNSURANCE 
COMPANY, et. al., 

PART 49 
-X _ _ _ _ _ _ _ - - - - - - - - * _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

Plaintilk 

-against- Index No. 6001 33/06 

ITT INDIJSTIIIES, INC 

P 1 ai n ti ffs illecti vely, the 

ACE Insurers) scck a judicial detenniiiation as lo the rights and obligations of the parties i n  this 

declaratory judgiiient action with respect to insurancc covcragc for undcrlying bodily in+jury 

clainis arising lrom exposurc to silica, and asserted against dcfundants I ' IY  Industrics, Inc. (lrl'r17) 

and U.S. Silica Corporation (USS), thc successor to ITT's fonner subsidiary, Peniisylvania Glass 

Sand Corporation (PGS, arid collcctivcly with LJSS, USS/PGS). The ACE Iiisurers also assert 

claims against many of ITT's and UWPGS's  primary, umbrella and excess insurers. 

Motion Sequcnce Nos. 042 and 044 are consolidated for disposition. In Motion 

Sequence No. 042, plaintiff Pacific Employers Insurance Conipany (PEIC), oiie of the ACE 

Insurcrs, nioves to dismiss defendant I 'Ws first, fourth, scvcnth and cighth countcrclaims, CPI,R 

321 1 (a) (7). 

I n  Motion Sequence No. 044, PEIC moves lo enjoin ITT from further prosecuting 

an action entitled Cannon Electric Inc., et al. v ACE Propcrty & Casualty lnsurancc Company, ct 

- al., I,os Angeles County Superior Court Case No. H C  290354, with respcct to the parties' rights 

and responsibilities under tlic primary insurance policies issued by PEIC and others to 1 - 1 1  or, 
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alternatively, from further prosecuting ITT’s motion for an injunction in the California action. 

For the reasons set forth below, PETC’s niotion to dismiss 1‘I”I’’s countcrclaims is 

granted, but its motion for an injunction is dciiicd. 

I. Motion to Dismiss Countcrclnims - Motion Sequence No. 042 

The ACE Insurers filed this action on January 13,2006 for the purpose of 

resolving actual controvcrsics regarding the rights and obligations of the parties to this action 

arising under various contracts of primary or excess insurance issued by the ACE Insurers and 

the othcr dcfcndant insurers, to defendants U T  and USS. ‘l‘hc covcragc issucs relate to coverage 

for thousands of bodily injuiy claims arising out of claimed exposure to silica products. 

Both 1’1’‘J’ and USS moved to dismiss the complaint, contending that this court 

should dekr  to the first-filcd actions filed in three other jurisdictions - Pennsylvania, West 

Virginia and California. Hy order dated June 5 ,  2006, this coud denied ITT’s motion with 

respcct to the Pennsylvania action. By order dated July 19, 2006, this court dciiicd in its cntircty 

USS’s motion with rcspect to thc Wcst Virginia action, and graiitcd I‘I’T’s scparate motion with 

respect to thc California action, and severed and stayed this action as it rclatcd to the excess and 

umhrclla insurers that issued insurance policies to ITT. 

On August 8, 2006, TIT answcrcd the complaint in this action, and asserted eight 

counterclaims solely against PHIC. I‘l’’l’s countcrclainis arise out 01 primary policies issued by 

PETC to TTT that provided coverage froin December 1977 to January I986 (the PETC Primary 

Policics) (Counterclaims, 17 1 ,  2, 4). SpeciGcally, Policy No. SCG GO 690040-9 for thc annual 

tern1 of January 1, 1985 to January 1, 1986 (the 1985 Policy) obligates PEIC to pay on bchalf of 

ITT: 
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all sums which [ITT], by reason of contractual liability assumed by 
[it] under any written contract of the type designated in the schedule 
for this insuraiicc, shall become legally obligated to pay as damages 
bccause ofbodily injury or property damages to which this insurance 
applies, caused by an occurrencc ... 

Id., 7 8.  Under the hcadiiig “Designation of Contracts on file or known to the Company,’’ thc 

1985 Policy’s schedulc lists “All Contracts” (d). 

On September 12, 1985 (thc Closing Date), ITT and PaciGc Coast Resources 

(PCR) entered into an ‘LAgreement of Purchase and Sale of the Capital Stock olPennsylvania I 

Glass Sand” (thc Stock Sale Agreement) (d, 7 9). Pursuant to the Stock Sale Agreement, ITT 

entercd into a ten-year contractual obligation to indemnify PGS for certain claims asscrtcd 

against PGS seeking damages for bodily injury, arising out of claimed exposure to silica prior to 

the Closing Date olthe Stock Sale Agrccmciit (the Silica Suits) (a). 
ITT then secured coverage for its indemnity obligatio11 for the Silica Suits. The 

day aftcr the Closing Datc, PEIC issued Endorsement No. 44 to the 1985 Policy, which providcs: 

It is understood and agl-ced that the contractual liability coverage 
provided by the policy shall apply to those liabilities assumed by ITT 
Corporation in the “Contract 01‘ Sale” Section 5.1 (b) Lung Disease. 

It is further agreed that those losses covered by thc abovc-nicntioncd 
“Contract of Sale” shall be considered as occurring during this 
policy period [l/l/S5-1/1/86] regardless ofwhcn the claim actually 
occurs. 

“Contract of Sale” meaiis the sales agreement entered into between 
ITT Corporation and the B~1yc1-s of Pcniisylvania Glass Sand. 

Eridorscinciit 44 to lhe I985 Policy (Shuster Aff,, Ex11 C); Counterclaims, 7 10. 

Since the Closing Date, ITT has tendered the Silica Suits to PEIC for dcfcnsc and 

indemnification (Counterclaims, 7 5) .  Aftcr the Closing Date, however, PEIC and ITT had a 
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dispute as to whether the 1985 Policy and PEIC Primary Policies respond to the Silica Suits (a, 
11 11). In an cffort to avoid litigation, beginning in 1992, PEIC agreed to pay a portion ol‘ITT’s 

dcfense, investigation and scttlemcnt costs arising from thc Silica Suits (Silica Suit 1,osses). 

In 1995, ITT contractually agreed with USS, PGS’s successor, to cxteiid its 

indcninity obligation for an additional ten years, until Scptcniher 12, 2005 (Answer, 11 1 13). 

ITT denics PEIC’s assertion that PEIC never consented to this extension of 1‘l”rs indemnity 

obligation (d, 7 114). Thus, PEIC and ITT disagrec as to whether or not PEIC agrced, cxplicitly 

or othcrwise, to provide liability coveragc for that extended period of time. 

Since May 2005, ITT has not received any reimbursement from PEIC pursuant to 

its clainis under the insuring obligations (Countcrclairns, 77 12- 14). In August 2005, PGIC 

iiiformcd ITT that it was disclaiming coverage for the Silica Suits (d, 7 16). ITT contends that 

whilc PEIC has paid it over $6,000,000 in conncction with the Silica Suits, it still owcs lrI”1 over 

$30,000,000 in def‘ense, investigation and setllement costs for the Silica Suits under the I985 

Policy (&, 77 12, 16). 

ITT has filcd the following counterclaims against PEIC: (1) breach of contract, 

based upon an alleged “clainis handling agreement”; (2) breach of insuring agreement; (3) 

declaratory judgment that PEIC is obligated to indcmnify ITT for the Silica Suits under thc 1985 

Policy; (4) equitable subrogation; ( 5 )  contribution; (6) replenishrncnt of liinits; (7) declaratory 

judgment that PEIC is obligatcd to provide coverage for I l l 7  for silica claims brought directly 

against ITT; and (8) for statutory remcdies pursuant to Pa. Stat. Ann. $ 8371. 

In this motion, PElC contends that IT1”s first, fourth, seventh and eighth 

couritcrclaims are subjcct to dismissal becausc thcy fail to state cognizablc caiiscs of action under 
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New York law. 

First Counterclaim - Breach of Contract 

In its first counterclaim, ITT asserts that PElC breached a purported claim 

handling agreement, which I‘T‘T claims is a “contract,” pursuant to which PEIC allegedly incurrcd 

“contractual obligations” (Counterclaim,, 111 20-29). I lowever, no such “contract” or 

“agreement” is attached to ITT’s pleadings, and the counterclaim does not identiiy with 

specificity any details of the alleged agreenicnt. Instead, I ‘ I T  asscrts only that: 

[I]n or about 1992 and continuing until the present, Pacific Employers 
agreed to pay a portion of I‘IY’s Silica Suit Losses, and in fact had 
from lime-to-time paid a portion of JTT’s Silica Suit Losses, under a 
claims handling agreement. 

Counterclaims, 7 1 1 .  ITl’ then contends, in its first counterclaim, that PEIC has breached this 

agreement”: 6 1  

On or about August 24, 2005, Paciiic Employers refused to meet 
these contractual demands and refused to acknowledge, accept or 
undertakc, its contractual obligations. Tn so doing, Pacific 
Employers’ obligations under the claim handling agreement with 
regard to the Silica Suits have been breached. 

First Counterclaim, 7 27. I lowever, nowhcrc in thc counterclainis does T’T‘I’ state the date of the 

alleged agreement, the duration of the alleged agreement, the parties to the alleged agreement or 

thc signatories to the allegcd agreenicnt, or citc any of thc allcgcd agrccmcnt’s actual provisions. 

In order to prcvail on a brcach of contract claim, a plaintiff must propcrly idcntify 

the alleged contract that forms the basis for its claim. “In an action to recover damages lor 

breach of contract, the complaint must, inter alia, sct foi-th thc tcrnis of the agrccnicnt upon which 

liability is predicated, either by express reference or by attaching a copy of thc contract” 

5 
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(Clwsler Capital Corp. v Ililltop EKE Famis, Inc., 129 AD2d 927, 928 [3d Dcpt 19871 [citations 

omitted]; accord Caniglia v Chicago Tribune-New York News Syndicate, Inc., 204 AD2d 233 

[ 1 st Dept 19941; Sylniark Holdings Ltd. v Silicoiie Zone Intl. Ltd., 5 Misc 3d 285 [Sup Ct, N Y  

County 20041). TTT has failed to do cithcr. Instead, 1‘1T makes vaguc, conclusory statements 

with respcct to an alleged claims handling agreement which it fails to adequatcly idcntjfy, and 

then siinply concludes that it is a “contract,” so that it can assert that PEIC breached it. 

For instance, TTT Fails to allege when the purported claims handling agrccmcnt 

was actually cntcrcd into, the identity of the parties to the allcgcd agrccment, or any ofthe 

alleged agrccmcnt’s actual provisions. It also fails to idcntify the particular PEIC insurance 

policy or policies under which any such payments were to be iiiade, or the particular type of 

coverage allegedly afforded by whatever PEIC policy or policies ITT c l a im to bc applicable. 

Moreovcr, although TTT refers to an alleged allocation ratio and “percentagc of 

indemnity costs” that PGIC agreed to pay pursuant to this “agreement,” it does not specify any 

numbers which correlate to the alleged ratio, or even assert that such a “ratio” was contained 

within any such “agreement” (see First Counterclaim, 23-25). 1‘1T’s reference lo such an 

allocation ratio is nieaniiigless in the absence of specifics rcgarding all of the participants in the 

alleged allocation, the actual nuiiibers and percentages involvcd, and the duration 01‘ the alleged 

agreement. 

Where a brcach of contract claim is pleaded in a complaint, but is subject to a 

motion to dismiss for failure to statc a claim bccause the alleged contract is not properly 

referenced in the complaint, thc rcnicdy is dismissal of that claim: 

The IAS court properly dismissed ... the plaintiffs amendcd 
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complaint, purporting to set forth a cause of action for breach of a 
1976 contract bctwecn thc members of a Ncw Delhi, India family ... 
for plaintiffs failure to allege, in nonconclusory language, as 
rcquired, the cssential terms of the parties’ purported contract, 
including the specific provisions of thc contract upon which liability 
is predicated, whether the alleged agreement was, in fact, written or 
oral, and the aiimuiit of financial support which defendant _.. or other 
f‘amily members were required to provide or the length oftime during 
which that support had to be providcd bcforc their contractual 
obligations concluded. 

Sud v Sud, 2 1 1 AD2d 423,424 (lst  Dept 1995) (emphasis added; citations omitted). 

Likewise, here, the alleged existeiice of a clainis handling agreement alonc, 

without a specific description of its terms, is too vague and indefinite to be enlorceable, as a 

matter of law. Accordingly, ITT’s first couiitcrclaini is dismissed (d; see c,g. Sheridan v 

Trustees of Colunibia University, 296 AD2d 314 [lsl  Dcpt 20021, Iv denied 99 NY2d 505, 

denicd 539 US 904 [ZOO31 [court dismissed breach of contract claim, based on an allcged, 

post-degrcc agrccmcnt undcr which plainti[[ gave defendant a promissory note in exchange for 

defendant’s promise to release his transcript, because it did not allegc the cssential tenns of thc 

notc or the agreeiiient in nonconclusory language, or plaintiff’s perforniance of his obligations 

thereunder]; Gordon and Breach Sciciicc Publishers, Inc. v New York Systcms Exchanw. Inc., 

267 AD2d 52, 52 [ 1 st Dept 19991 [breach of contract causc of action disnissed “since plaintiff 

failcd in its plcadiiig to identify thc contractual provisions IBM breaclicd”]; Shield v School of 

Law, H o h a  IJniversity, 77 AD2d 867 [2d Dept 19801 [:failure to set h l h  in the complaint 

relevant portions of thc contract allegedly breached required dismissal of the complaint]). 

I n  rcspoiise to tlic dismissal motion, ITT makes the iiiaccuratc assertion, citing 

paragraphs 179-1 83 of. the complaint, that in its fifth claim for relief, “[PEIC] has allcgcd that it 
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performed under the claims handling agreement and that, pursuant to its tenns, [PEIC] is entitled 

to reimbursement” (ITT Mem., at 6). However, a close reading rcveals that PEIC, in facl, makes 

no such allcgations. Its fifth claim for relief speaks only of payments by PEIC made “pursuant to 

the contractual liability coverage of the relevant PEIC policy,” not TTT’s alleged claims handling 

agreement (set: Complaint, 11 179-183). 

TTT also argucs that the motion to dismiss should bc denied, as “ITT need only 

refer to the provisions of the agrccnicnt upon which liability is predicated” (1‘J”I’ Mcni., at 6). 

However, none 01‘ the decisions relied upon by ITT, the most recent of which was issued inorc 

than 40 years ago, support this proposition. For example, although the Court in King v Kritsclier 

Mfg. Co., (220 A D  584 [lsl Dcpt 19271) held that “a complaint necd not state every detail of a 

contract,” the Court also stated that a complaint must “show the existciicc of its essential 

ele~nents” (id. at 585). The Court furthcr held that bccause “[tlhere is no contract allcged in this 

case,” the complaint had to be disrnisscd (id.) Similarly, while the Court in Bcrdych v Hell 

Aerospace Corp, (19 AD2d 582 [ 4 I h  Dcpt 19631) held that “it is gencrally unnecessary to set forth 

the contract in full,” thc Court also held that “the provisions upon which the plaintiff‘s claim is 

based must, nevertheless, be set out’’ (id. at 582). 

Accordingly, 1Tl”s first counterclaim is dismissed. 

Fourth Chuntcrclaim - Equitable Subrogation 

In its fourth counterclaim, based on a theory of equitable subrogation, ITT 

contends that PEIC was obligated under the comprehensive gcncral liability provisions of all of 

the PElC Primary Policics, including the 1985 Policy, to defend and indemnify PGS h m  and 

against the Silica Suits. ‘I’his is in addition to any obligation that PEIC may have had to 
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indemnify ITT based on the contractual liability provision in the 1985 Policy and Endorsement 

44 thereto (as discussed above) regarding TTT’s contractually assuincd obligations. ITT further 

contcnds that, in fulfilling its own independent contractual obligation, it also fulfilled PEIC’s 

Obligations to PGS, so that l l T  should be equitably subrogated to the rights of PGS under the 

PEIC policics. 

Til support of this contention, 1’TT alleges that: 

On Scptcmber 12, 1985 (“Closing Date”), ITT aiid Pacific Coast 
Resources eiitercd into an Agreement and Purchase and Sale of the 
Capital Stock ofPennsylvania Glass Sand (“Stock Sale Agreement”). 
Pursuant to thc Stock Sale Agreement, 11T entered into a cnntractuul 
n hligatinn to Pennsylvania Glass Sand Corporation (Pennsylvania 
Glass Sand) for certain claims asserted against Pennsylvania Glass 
Sand seeking damages because of bodily injury arising out of 
exposure to silica prior to the Closing Jlate (“Silica Suits”). 

Counterclaims, 7 9 (emphasis added). ITT further allcges that: 

4 1. Pursuant to the Stock Sale Agreenicnt, TTT contractually agreed 
to indemnify Pennsylvania Glass Sand for Silica Suits involving 
bodily injury (including exposure) prior to the Closing Datc. As set 
forth in the Stock Sale Agrecment, this indemnity obligation was 
intended to be expressly covered by the Policy. 

* * * 

43. Pursuant to the Policy and/or Pacific Employers Primary Policies, 
Pacific Employers is, and was always, primarily obligatcd to delend 
and indemnify Peimsylvania Glass Sand from and against the Silica 
Suits. 

* * * 

45. IT‘I’, by fiilfilling its indemnity obligations pursuant to the Stock 
Sale Agreement, has satisfied Pacific Employers’ obligation uiider the 
Policy and/or the Pacific Employers Primary Policics to defend and 
indeninily Pennsylvania Glass Sand i‘rom and against the Silica Suits, 
and ITT has bccomc subrogated to the rights and remedies of 
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Pennsylvania Glass Sand against Pacific Employers to enforce Pacific 
Employers’ obligation under the Policy and/or the Pacific Employers 
Primary Policics to defcnd and indemnify Pennsylvania Glass Sand 
from and against the Silica Suits. 

Fourth Counterclaim, 77 41, 43,45. 

However, thc Stock Sale Agreement was between ITT and PCR, not ITT and 

PGS. Pursuant to section 5 .  I (b) of the Stock Sale Agreement, which addresses indemnification 

for lung disease claims, I‘lf  agreed to indemnify PCK, riot PGS: 

Seller [I‘TT] agrees to indemnify Buyer [PCR] ... against, and 
reimburse it for, any out-of-pocket damage, loss, cost or expense ... 
rcasonably incurrcd by Huycr [PCK] ... that arise out of claims, 
demands, or causcs of action ... that have been brought or asserted, or 
are brought or asserted aiter the Closing Date, by third parties ... 
against PGS alleging that the pre-Closing acts or omissions of Seller 
or PGS resulted in, caused or contributed to any lung discasc, 
including, without limitation, silicosis and any such discase caused by 
cxposurc to attapulgite dust. 

It seems clear that the iiideiiiiiitce under this Agreement as written, was PCR, not PGS. It is 

cqually clear from the remainder of the language of the section that thcrc is no textual foundation 

for 1lT’s averment at paragraph 41 of the fourth counterclaim that: “As set forth in the Stock 

Sale Agreement, this indemnity obligation was intended to be expressly covcred by the Policy.” 

ITT did, howcver, secure from PEIC coverage ibr its indemnity obligation as set 

hr th  in the original Stock Sale Agrccnicnt by means of Endorsement No. 44 to the PEIC Policy, 

which states: 

It is understood and agrccd that tlic contractual Liability coverage 
provided by this policy shall apply to those liabilities assumed by 1T1’ 
Corporation in the “Contract of Sale” Section 5.19(b) Lung Disease. 

* * * 
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“Contract of Sale” means thc salcs agreement entercd into between 
ITT Corporation and the Buyers of Pennsylvania Glass Sand. 

Endorsement 44 to the 1985 Policy. 

Reading the relevant provisions of the Stock Sale Agreement and the PEIC Policy 

together, it appears that the obligation that was insured by Endorseincnt No. 44 was I’TT’s 

contractual obligation to indemnify PCR, the buyer of PGS, i‘or statcd costs and expcnses 

associated with thc defense and payment of certain Silica Claims. Contrary to ITT’s arguments, 

Endorsement No. 44 docs not promise covcrage to PGS dircctly for any such costs and expenses. 

Coiiscqucntly, to the extent that H”T may have carried out its indemnity obligations by paying 

any of thc Silica Claims against PGSAJSS and has not been reimbursed by PEIC, I T I ’  arguably 

has a causc of action in its own name based on its own alleged rights. IHowever, it cannot be 

equitably subrogatcd to any asserted right of PGS/USS, since PGS/USS had none uiidcr 

Endorsemenl No. 44. 

Thus, contrary to ITT’s allcgations in paragraph 43 of thc fourth countcrclairn, 

PEIC was not “primarily obligated to dcfend and indemnify Pennsylvania Glass Sand from and 

against the Silica Suits.” Instcad, ITT itself had contractually assumed that “primary obligation.” 

Whatcvcr obligation that I’EIC had, if any, was owed to 1TT in coiincction with insuring ITT’s 

own contractual indcmnification obligation to PCR, and later to PGS/USS. That obligation was 

liniitcd to iiidcmnifying PCR against damage, etc. reasonably incurred by PCR, which arise out 

of claims brought or asserted against PGS alleging that acts or omissions of I T R  or PGS resultec 

in lung disease, etc. 

Likewise, contrary to ITT’s allegations in paragraph 45, to the extent that TTT 
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fulfilled its indemnity obligations pursuant to thc Stock Sale Agreement, it satisfied its own 

obligation under that Agreement to defend and indemnify I’GS from and against the Silica Suits. 

ITT therefore could not “becomc subrogated to the rights and remedies of Pennsylvania Glass 

Sand” against PEIC for defense and indemnification because PGS had no such rights and 

rcmedies; rather, arguably only ITT had any rights to coverage, given the provisions of. 

Endorsement No. 44 of the PETC Policy and the Stock Salc Agreement. 

Under New York law, “equitable subrogation” refers to an insurer’s rights as an 

equitable subrogee against a third party, which rights will LLaccruc upon payment of the loss and 

are based upon tlic principlc that in equity an insurcr, which has been cornpclled under its policy 

to pay a loss, ought in fairncss to be reimbursed by thc party which caused thc loss” (Federal Ins. 

Co. v Arthur Anderseii & Co., 75 NY2d 366, 372 [1990]; accord Trans-Resources, Tnc. v Nausch 

Hown and Murray, 298 AD2d 27 [lsl Ikpt  ZOOZ]). The rights of an insurer as equitablc 

subrogcc against a third party are derivativc and limited to such rights as the insured “would have 

had against such third party Ibr its dcfault or wrongdoing” (Ocean Acc. & Guar. Corn. v I looker 

Elcctro-Chemical Co., 240 N Y  37,47 [1925]; accord USAA Cas. Ins. Co. v Brown, 206 AD2d 

470 [2d Dept 1 994 1). Conscquently, an insurer can only recover if the iiisurcd could have 

rccovcrcd, and its claim as subrogee is subject to whatever defenses the third party might have 

asserted against the insured (Amcrican Sur. Co. olNew York v Town olIslip, 268 AD 92 [2d 

Dept 19441; accord Federal Ins. Co. v Arthur Andersen Rr Co., 75 NY2d at 372). 

More spccifically, equitable subrogation: 

is broad enough to include cvcry instance in which one party pays a 
debt for which anothcr is primarily answerable, and which in equity 
and good conscience should have bccn discharged by the latter, so 
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long as the paymcnt was made either under compulsion or for the 
protcction of some intcrest of the party making the payment, and in 
discharge of an existing liability. 

Gerseta C o p .  v Equitable Trust Co. of New York, 241 N Y  418,425-26 129261; accord Korea 

Commcrcial Rank v Tanos, 236 AD2d 249 [ l ”  Dept 19971; Med. Malpractice Ins. Assn. v 

Medical Liability Mut. Tns. Co., 86 AD2d 476 [ l ”  Dept], appcal denied 57 NY2d 604 [1982]). 

Thus, to be ciititled to equitable subrogation, a party must: (1) have made a payment; (2) to 

discharge another’s obligation; and (3) such paymcnt must not have been purely voluntary (23 

NY Jur2d, Contribution 5 1 I7  120061). 

Applying thesc gcneral principles, it is clear that ITT’s equitable subrogation 

claim fails as a inattcr ol‘law. First, ITT has not made any payment to discharge another’s 

obligation. IT1‘ did riot make any defense or indemnity payments on behalf of PGS/USS for the 

Silica Clainis in order to discharge any  PHC obligation to PCWJSS. Rathcr, ITT did so: (1) in 

order to discharge its own obligations to PGSLJSS; and (2) to discharge PGS/USS’s obligations 

to third-party claimants who brought suits and claims arising from silica exposure. Thus, PGS 

has no rights against PEIC under the I985 Policy with respect to paymcnts that ITT made on 

PCrS’s behalf pursuant to I‘TT’s obligations arising from the Stock Purchase Agrccment, since 

ITT would havc been paying its own obligations pursuant to the ITT Indemnity. Since PGS had 

no rights against PEIC, 1TT has no rights as PGS’s alleged “equitable subrogee” (see Korea 

Commercial Bank v Ianos, 236 AD2d at 250 [theory of equitablc subrogation does not apply 

where the party seeking to benefit from the claim is paying its own debt]; Palhe ExchanEe v Bray 

Pictures C‘ni~., 23 1 AD 465, 469 [ 1 ’‘ Dept 193 I ]  [“Subrogation is an equitable remedy not given 

to one who merely pays his own debt”J). 
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. . . 

Second, ITT has not madc an involuntary payment. Rather, in  agreeing to 

indcniiiify PCR for ccrtain of PGS’s silica liabilities, I’ lT did so voluntarily. ITT was not 

obligated to indciniiify PCR for PGS’s liabilitics in connection with certain Silica Claims until 

ITT assumcd that obligation under the 1985 Stock Purchase Agreement. A volunteer is not 

entitled to the right of subrogation (Kiendl v Cochranc, 1 53 AD 802 [ 1 st Dept 19 121; accord 

Bermuda Trust Co. Limited v Anieropan Oil Corp., 266 AD2d 25 1 [2d Ikpt  19991). ‘I’hc fact 

that I‘T”1’ bccanie subject to enforcement of its contractual obligation by PCR and its successors in 

interest docs not change the initial voluntary assumption of that paymciit, which I T  presuniably 

took in furtherance of its own business interests. 

Accordingly, any payment Ior the Silica Claims made by I1“i’ to indcmnify 

PGS/USS was imide pursuant to ITT’s indcpcndcnt contractual obligations to PGS pursuant to 

other policy provisions. Thus, ITT has no equitable subrogation rights, and the fourth 

counterclaim must bc dismissed. 

Scventh Counterclaim - Declaratorv Judrrment 

In its seventh counterclaim, ITT seeks a declaration that: 

To the extent that any of the Silica Suits is asserted directly against 
ITT as a responsible party and riot against Pennsylvania Glass Sand, 
ITT seeks a declaration that Pacific Employers is obligated to provide 
coverage to ITT pursuant to the terms of the Pacific Employers 
P r i m ary Policies. 

Seventh Counterclaim, 7 58. ITT defines the Silica Suits as “ccrtain claims asserted against 

Pcnnsylvaiiia Glass seeking daniagcs because of bodily injury arising out o l  alleged exposure to 

silica prior to the Closing Datc (“Silica Suits”)” (Counterclaims, 7 9). ITT does not aver that 

clainis have actually been asscrtcd directly against it. To the contrary, in its answer, ITT 
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discloses that “[oln information and belicf, ITT denies that it has been idcntified as a defendant 

in thc Underlying Silica Claims” (Answer, 7 116). Accordingly, the seventh counterclaim does 

not prescnt a justiciable controversy, and is dismissed. 

CPLR 300 1 provides that: 

The supreme court may render a declaratory judgment having the 
effcct of a final judgment as to the rights and othcr legal relations of 
thc parties to a justiciable controversy whether or not fiirther relief is 
or could be claimcd. 

A necessary predicatc for entertaining a declaratory judgment action is that the claim involve a 

justiciable controversy. “[A] declaratory judgrncnt action rcquires an actual controversy bctween 

parties having a stake in the outcome ... and is routinely used to resolve coverage issues with 

rcspect to claims against insurcds” (Mt. McK.inelv Ins. Co. v CoininE Tnc., 33 AD3d 51, 56 [l” 

Ilept 2006J [citations ornittcd]). 

Convcrsely, it is well settled that “courts will not entertain a dcclaratory judgment 

action when any decree that the court might issue will bccome effective only upon thc occurrence 

o f a  future event that may or may not come to pass” (Ncw York I’ublic Interest Research Group, 

Inc. v Carey, 42 NY2d 527, 53 1 [ I9771 [citation omitted]). If an action has not yct been 

cornmcnced, any declaration olriglits will be purely advisory, so that no justiciable controversy 

justifying commencement of a declaratory judgment action will be deemed to cxist and any claim 

for declaratory relicf must hc disinissed (Employers’ Firc Ins. Co. v Klcmons, 229 AD2d 513 [2d 

Dcpt 19961). 

Accordingly, a neccssary precondition to 1l“J”s seventh counterclaim is some 

factual allegation or admission that ITT itself faces liability for the Silica Suits. However, TTI’ 
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admits in its answer that there are no Silica Suits asserted directly against it. ‘Thus, the seventh 

countcrclaim does not present a justiciablc controversy. Rather, 1TT’s attcnipt to seck a 

declaratoryjudgment with respect to claims that do not now exist but may come into being at 

some unidentificd point in the future represents nothing morc than an attempt to obtain an 

advisory opinion. Whcre a future event that could give rise to indemnification is beyond the 

control of the parties and might nevcr occur, a declaratory judgment claim is premature (Kinps 

Park Industrics, Tnc. v Affiliatcd Agcncy, Inc., 22 AD3d 466 [2d Dcpt 20051; SokoloKfv Town 

Sports 11111. Inc., 6 AD3d 185 [ l ”  Dept 20041). Without a justiciable controvcrsy, a declaratory 

judgnicnt action is purely advisory, and must bc dismissed (Employers’ Fire Ins. Co. v Klemons, 

229 AD2d at 5 14). 

Indeed, Judgc Robrcno reached the same conclusion with respcct to tlic identical 

ITT claim assertcd against PElC as Count V of the Pennsylvania action. After reviewing 

applicablc case law constniiiig the Federal Declaratory Judgnicnt Act, Justice Robreno held that: 

The dispute in Count V meets ncithcr the “actual controversy” 
standard of the Declaratory Judgment Act, nor is it ripc for judicial 
determination. As lar as the Court can tell, Count V involves a 
hypothetical state of facts, stating a “nebulous and contingent” 
controversy. 

I‘TT Industries, Inc. v Pacific Employers Insurance Company, 427 1: Supp 2d 552, 560 (ED Pa 

2006). 

Accordingly, I‘IT’s scvcnth counterclaim fails to prcscnt a justiciable controversy, 

and must be dismissed. 

Eiphth Counterclaim - Pcnnsvlvania Bad Faith Statute 

1 ‘ I T  alleges that, under tlic 1985 Policy, PETC is obligated to defend and 
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indemnify ITT against thc Silica Suits, and that PEIC breachcd that obligation, which breach “is 

unreasonable, frivolous, unfounded or otherwise in violation of 42 Pa. Stat. Anti. 5 8371” (Eighth 

Counterclaim, 117 60-6 1). 

ITT fails, however, as a matter of Pennsylvania law, to plead a cognizablc bad 

faith cause of action undcr Pa. Stat. Ann. 5 837 1 (the PA Bad Faith Statute). In order to 

adequately plead a cause of action for bad faith under sectioii 8371 , ITT must allege that: (1) 

PEIC lacked a reasonable basis for denying coverage under the PEIC policy; and (2) PEIC knew 

or recklessly disregarded its lack of reasonable basis (Klinger v State Farm Mut. Ins. Co., 1 15 

F3d 230 [3d Cir 19971; Terletsky v Prudential Property & Cas. Ins. Co., 437 Pa Super 108 

[ 19941, appeal denied 540 Pa 641 [ 19951). 

Even viewed in its most favorable light, the eighth counterclaim fails to allege 

either element. At most, ITT alleges that PEIC breached its purported coverage obligation by not 

iiiaking further reimbursement of Silica Suit Losses since May 2005 (Eighth Counterclaim, 7 61). 

ITT makes no allegation that PEIC’s behavior lacked any reasonablc basis, or that PEIC knew or 

recklessly disregarded its lack of reasonableness in dcnying such claims. Instead, ITT simply 

contends: 

61. On or about August 24, 2005, Pacific IEmployers breached its 
obligation to defend and indemnify ITT from and against the Silica 
Suits. Furthermore, fbr a period extending from approximately May 
2005, contiiiuing until the prcscnt, Pacific Employers has failed or 
refused to make any payment or reiinburseniciit of the costs and legal 
cxpcnscs of the Silica Suits. Pacific Employers’ breach and failurc 
or refusal to pay insurance proceeds is unreasonable, frivolous, 
uiifouiided or otherwise in violation of 42 Pa. Stat. Ann. 5 8371. 

Without any hctual obligations to support it, ITT’s conclusory characterization of 

PEIC’s conduct as L‘~~nrea~o~iable ,  frivolous, unfoundcd, or othcrwise in violation of‘’ the PA Bad 
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Faith Statute cannot sustain ITT’s bad faith claim. Accordingly, because 1‘17‘17 has failed to 

adequately plcad a cause of action undcr the PA Bad Faith Statute, thc eighth counterclaim must 

be dismissed. 

‘I’hc court also notes that it is doubtful that the PA Bad Faith Statute would bc 

applicable to this case. Paragraph 6.9 of the Stock Sale Agreement explicitly providcs that “This 

Agreement shall bc construed and enforced in accordancc with, and governed by, the laws ol the 

State of New York, without application of any choice of law provisions if the same would requirc 

any law other than the laws of New York” (Shuster Aff., Exh A, 5 6.9). In addition, the PEIC 

policies were issued to ITT in the stale of New York. Thus, it is likcly that Ncw York law will 

govern the rights and duties under those policies (see Stcadfast Ins. Co. v Sentinel Real Estate 

Corp., 283 AD2d 44, 50 [lst Dcpt 20011 [“Given the nationwide scope of Sentinel’s operations, 

tlic principal location of the insured risk should be deemed to be the State where Sentinel is 

incorporated and has its principal place of business, lrom which it negotiated the Special ‘l’erms 

of thc Policy, and wherc the Policy presumably was delivered to it (thus constituting the state 

where the contract was made)”]). 

TI. PEIC’s Motion for an Anti-suit lniunction (Motion Sequence No. 0441 

For the past 15 years, the Los Angclcs Supcrior Court (the California Court) has 

exercised jurisdiction over and been actively managing a consolidated and coniprehcnsivc 

insurancc coverage dispute between TTT, thc ACE lnsurcrs, and the rest of 1T‘l”s insurers with 

respect to coverage under ITT’s liability policies, including the primary general liability policics 

issued by PEIC to ITT. During that time, ITT has sought to litigatc all coverage disputes related 

to its pre- 1986 gcncral liability coverage, in California, whethcr thc disputcs coiiccrned ITT’s 
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primary or excess coverage, whethcr the underlying claims were for environmental property 

damage or bodily injury, or whether the underlying claiins allegedly arose out of ITT’s products. 

In February 2003, after ITT filed an action entitled Cannon Electric, Inc. ct al. v 

ACE Property & Casualty Insurance Company, et al, in the Los Angeles County Superior Court, 

Case No. BC 290354 (the California 354 Action), the Calii‘ornia Court ruled that the California 

354 Action was related to two other comprehensive coverage actions involving ITT’s historic 

insurance program pending before the Calil‘ornia Court, U T  Corporation d/b/a Gencral Controls 

v Pacific Indemriitv Co., Los Angeles Superior Court Case No. 037585 (filed September 16, 

1991) and ITT Industrics, Inc. v Pacific Employers Ins. Co., Los Angeles County Superior Court 

Case No. 01 8531 1 (filed February 3, 1998). On August 27,2001, these two cases were 

consolidatcd for all purposes as ITT Industries, Inc. v Pacific Employers Ins. Co., Los Angeles 

County Superior Court Case No. 037585 ( l r l l ’ s  three comprehensive coverage actions arc 

collectively referred to herein as the California Litigation). 

From the inception of the California 354 Action, ITT sought to adjudicatc its 

rights to insurancc coverage under primary, excess and umbrella policies for liabilities stemming 

from product liability suits alleging injury from silica, as well as asbestos. It is beyond dispute 

that the California Court has jurisdiction over the silica-related coverage disputes. On July 19, 

2006, lhis court severed and stayed the ACE Insurers’ claims against ITT’s excess and umbrella 

insurcrs, pending resolution of the California 1,itigation. 

On August 8, 2006, TTI’ filed its fourth amended complaint in the California 354 

Action, in which it added spccific claiins for coverage for thc underlying Silica Claims against 

the ACE Tnsurcrs, and naming USS as a defendant. 
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On October 5 ,  2006, the Calilbmia Court held a confcrence to discuss the status of 

the California 354 Action (David Luttinger Aff., 7 8).  At thc conference, the ACE Iiisurers 

informed the California Court that they would be challenging the California Court's jurisdiction 

and filing a forum non coiiveniciis motion (Transcript oi' Status Confcrcncc, at 8-1 2 [Luttinger 

MI., Exh 51). During that status confercncc, ITT informed the ACE Insurers and the California 

Court that it intended to file a motion for summary adjudication concerning the ACE Insurer's 

d e h s e  obligation as to the Silica Suits (id. at 44-45). 

On October 27,2006, the ACE Insurers iiled a motion to dismiss ITT's fourth 

amended complaint on the ground of forum non conveniens. On thc same day, ITT filed a 

iiiotion seeking an injunction to prcvcnt the ACE Insurers from interfering with the California 

Court's jurisdiction. ITT's motion for injunctive relief seeks to prohibit the ACE lnsurers from 

taking any furlher action: (1) that thrcatens the jurisdiction of the California Court; (2) that raises 

the spcctcr of reaching rcsults in the New York action inconsistenl with results reached by the 

Calii'ornia Court; (3) against any othcr parties to the instant casc which creates thc potcntial for 

inconsistent rcsults; (4) against any umbrella or exccss insurer ol'ITT that is also subject to the 

California Court's jurisdiction; ( 5 )  against any primary, urn brclla, or excess insurer of ITT that 

did not providc coveragc for PGS; (6) against any primary, umbrella or excess insurer oIITT that 

has cxliaustcd its product liability/completed operations limits of liability or has bccii dismissed 

from the Calif'ornia 354 Action; or (7) that othcnvise challenges the propcr jurisdiction of thc 

California Court or creates the potential for inipcaching, undermining or revcrsing prior rulings 

of the California Court. 

On November 6, 2006, ITT also niadc a motion in the California Court seeking an 
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order that P F C  is rcquired to reimburse the ongoing defense costs by U T  in connection with 

12,684 pending silica suits (E Shuster Aff,, Ex11 J). On November 15, 2006, the ACE Insurers 

made an ex parte application seeking to change the hcaring date of ITT’s summary adjudication 

motion. In the ACE Insurers’ ex parte application, it stated that it had decidcd that “further 

discovery was unnecessary to oppose [TTT’s defense] motion” (s Luttinger Aff., Bxh 7, at 2: 17- 

18). 

The ACE Insurers now scck a preliminary injunction: (1) enjoining ITT from 

prosecuting the California 354 Action rcgarding the PEIC priinary policies issued to I I T ,  

including I ‘ l l ’ s  pending motion for summary adjudication on the defense obligation; and (2) 

prohibiting the California Court from ruling on ITT’s motion for an anti-suit injunction against 

the ACE Tnsurcrs. The ACE Insurers contcnd that an injunction barring ITT from further 

prosecuting thc California 354 Action is neccssary, as it will prcvent TTT horn effcctively 

divcstjng this court of jurisdiction over issues rclating to primary covcrage for the undcrlying 

Silica Claims. 

The doctrine of comity militates against staying procccdings previously 

coinineliced in a forcign court o l  competent jurisdiction (E Indosuez Internatl. Finance B.V. v 

National Reserve Bank, 263 AD2d 384 [ l ”  Dept 19991). Thus, “[tlhe USC of the injunctive powcr 

to prohibit a pcrson from resorting to a forcign coud is a power rarely and sparingly employed, 

for its exercise rcprcscnts a challenge, albeit an indirect one, to the dignity and authority of that 

tribunal” (Arpels v Arpels, 8 NY2d 339, 341 [1960]). Accordingly, it is only in cxtraordinary 

cases that New York courts will refuse to apply thc nile ofcornity, which forbids the granting of 

an injunction to stay proceedings, which have been coiniiicnccd in a foreign court of compelent 
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jurisdiction (Roman v Sunshine Ranchcttcs, Inc., 98 AD2d 744 [2d Dept 19831; accord Millcr v 

Wincott, 8 Misc 3d 1002(A) [Sup Ct, Nassau County 2005l). Unlcss the ACE Insurers clearly 

show that the Califoimia Litigation was brought by TTT to evade some state’s law, or was brought 

by ITT in bad faith, or with an intent to vex, annoy or harass thc ACE Insurers, an injunction 

should not be granted (Paramount Pictures. Inc. v Hlumenthal, 256 AD 756 [ l  St  Dcpt], appeal 

dismissed 281 N Y  682 [ 19391; Sarcpa, S A .  v Pepsico, Iiic., 225 AD2d 604 [2d Ilcpt 1 Wq). 

Where, as here, there is no clcar evidence of exceptional circumstances that would 

justiljr injunctive rclief enjoining prosccution of a foreign action, thc injunction will not be 

granted (see e.g. Koinan v Sunshine Ranchettes, Inc., 98 AD2d at 744; Paramount Pictures. Inc. v 

Hlumenthal, 256 AD at 756; sec also E.B. Latham & Co. v Mayflower Indus., 278 AD 90 [ l s t  

Dept 19511). 

l h e  ACE Tnsurcrs argue that a preliminary injunction is necessary for three 

reasons: (1) to end ITT’s attempts to avoid litigating under New York law; (2) to thwart ITT’s 

campaign of vexing, aimoying and harassing litigation,” and to sparc additional tiine and L L  

resources associated with simultaneously litigating in both New York and California; and (3) to 

prevent ITT from divesting this court of jurisdiction to consider issues rclating to priinary 

covcrage lor the underlying silica claims (The ACE Insurers Mern., at 9-10). None ol‘lhese 

reasons compels the grant of a preliminary injunction in this case. Contrary to the ACE Insurers’ 

assertions, ITT has taken no action in California to divest this court of jurisdiction to consider 

whether Endorscinent 44 contractually obligates thc ACE Insurers to indemnify TTT for 

undcrlying silica claims, or to avoid having the question answcrcd pursuant to New York law. 

Similarly, no showing of vexing, annoying or harassing litigation that could justify a grant of 
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injunctive reliel, has been madc hcrc. 

No hc ts  have bccn adduced to support the assertion that the California Litigation 

was brought to evade Ncw York law. In Paramount Pictures, 256 App Div at 759, the First 

Department discussed what it means to “evade the law of the domicile of the parties” in the 

context of an anti-suit injunction. As discussed, the classic example ol‘ such conduct takes place 

when a party filcs an action in a foreign jurisdiction to take advantage o f a  law that is more 

favorable to it than the law in force in the state of thc parties’ domicile (d). 

The main premise of thc ACE Insurers’ arguincnt appears to be that ITT 

automatically avoids the application of New York law simply by being beforc a Califbrnia court. 

This is incorrcct. California choice of law is governed by I lurtado v Superior Court, 1 1 Cal3d 

574 [1974]). Pursuant to Hurtado, i f  there is a “false conflict”- meaning no differcncc belween 

California law and New York law, then Calii‘ornia law is applied. But if thcre is a “true conflict,” 

then the Calilornia court applies the law of the forum with the most substantial intcrcst in the 

outcome of the matter, as does New York (d). 

Tn the first significant issue between the parties - i.e., whethcr the ACE Insurcrs 

must reimburse I‘TT’s deknse costs for its 12,684 currcntly-pending silica suits - there is simply 

no “coiifljct” bctween California and Ncw York law. ITT’s California defensc motion is based 

upon principles of law that arc well settled in both Calii‘ornia and Ncw York. In both 

jurisdiclions, the def‘ense obligation arises whenever allcgations against thc insured state a claini 

lo which the policy potentially applies, even if the allcgations are groundlcss, false, or fraudulcnt 

(see e . ~ .  Seaboard Sur. Co. v Gillette Co., 64 NY2d 304, 3 10 [1984] [duty to defend arises 

whenever allegations in complaint fall within scope of risks undertaken by insurers, regardless of 
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how “false or groundless those allegatioiis might be”]; IIorace Mann Ins. Co. v Barbara B., 4 Cal 

4‘h 1076, 1 08 1 [ 19931 [“carrier must defend a suit whichpolenlilrlly seeks daniages within thc 

covcrage of the policy” [citations omitted] [emphasis in original]). Similarly, in both 

jurisdictions, an insurcr inust defend the entircty of each potentially covered suit, even if  sonic of 

the allegations in the complaint fall within the terms of coveragc, and soinc do not (Seaboard 

Sur. Co. v Gillette Co., 64 NY2d at 3 10 [it is not material that the coinplaint asserts addilional 

claims which fall outside policy’s general coverage]; Horace M m  Ins. Co. v Barbara B., 4 Cal 

4Ih at 108 1 [insurcr is obligated to defend against both covered and uncovered claims]). Finally, 

to determinc whether an insurer has a duty to defend, courts in both jurisdictions look to the 

factual allegations of the complaint (Seaboard Sur. Co. v Gillette Co., 64 NY2d at 3 10 [duly to 

defend “rests solcly on whether the complaint allcgcs any facts or grounds which bring the action 

within the protcctioii purchased”]; Horace Mann Ins. Co. v Barbara B., 4 Cal 41h at 1081 

[determination is made by comparing “allegations of the complaint with the terms o l  the 

policy”]). 

Since the ACE lnsurcrs have identilied no difkrence between California and Ncw 

York law that would motivatc J ’ IT  to want to avoid a New York forum, the ACE Insurers’ claini 

that ITT is attempting to avoid New York law or has engaged in forum shopping inakes no sense. 

Sccoiid, the ACE Insurers fail to dcrnonstrate that ITT has acted vexatiously, or 

with the intent to harass the ACE Insurers. For litigation to be vexatious, “it inust be shown that 

it [was] institutcd inaliciously and without probable cause” (Paramount Pictures, Inc. v 

Blumenthal, 256 AD at 760). 

I-Icrc, the ACE Insurers present no evidcncc that the California Litigation or 1’l’‘l’’s 
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fourth amendcd complaint in the California 354 Action were brought maliciously and without 

probable case. Rathcr, the ACE Insurers mcrely make conclusory asscrtions that “an injunction 

would thwart 1l”l”s campaign of vexing, annoying and harassing litigation against the ACE 

Plaintifi‘s” (the ACE Insurers Mern., at 9). To the contrary, tlic California Litigation is apparently 

dcsigned to coniprcliensively resolve ITT’s coverage disputes with its historic liability insurers. 

Indeed, the main argument appears lo be that an injunction should issue because 

movant may liave to incur “additional legal expenses” related to thc Califoniia Litigation (the 

Ace Insurcrs Mem., at 10). However, inere inconvenicncc or hardship, or the claim that the 

movant will be requircd to incur the expense of litigating in a foreign court, are not sufficient 

grounds for interference with thc foreign action and a party’s choice of forum (d; lndosuez Intl. 

Financc B.V. v National Keserve Bank, 263 AD2d at 384; Leif H. Pedcrson, Inc. v Weber, 128 

AD2d 453, 455 [ 1 ’‘ Dept 19871). 

Although the ACE Insurers citc to Jay FrLmco and Sons Inc. v G Studios LLC, No. 

602236/05, 2006 NY Misc LEXIS 2883 [Sup Ct, NY County June 14, 20061 i‘or the proposition 

that an injunction milst be granted in this case to avoid duplicative litigation and a waste of 

judicial resourccs, their reliance on this case is misplaced. Franco involved an action for return 

ol‘a dcposit made pursuant to a proposed licensing agreemcnt. Ovcr two years after the New 

York action was commcnced, and shortly after the Suprcmc Court denied a motion to stay the 

New York action pending arbitration, the defendant filed an action arising out of the sarnc sct of 

facts in California state court. Significantly, even though the California action arose out of thc 

same set of facts as the New York action, when the California action was filed, the defendant 

advised the Calii‘ornia court that the newly Gled action “was not related to any other action or 
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proceeding pending in any state” (id. at * 3). Thereafter, the plaintiff brought a motion for an 

anti-suit injunction in the New York court to prevent the delendant from further prosecuting thc 

California case. The Supreme Court held that injunctive relief was warranted because the 

defendant had madc a “clearly false” representation to thc California court when it alleged that 

there was no related action. Thus, contrary to the ACE Insurers’ arguments, the court’s finding 

was not bascd on nicrc inconvenience and hardship prcsented by the foreign litigation. 

I Icrc, in contrast, the California Litigation has been pending for 15 years, and 

involves many of the same policies and issues involved in this litigation. IJnlike in Franco, at no 

lime did ITT misrepresent the related nature of the actions either to this court or the California 

Court. ludccd, on August 7, 2006, prior to filing the Fourth Amended Complaint, ITT notified 

this court of its intention to do so (E Luttinger Aff., 1[ 7; Exh 4). 

The ACE Insurcrs’ third assertion - that TTT is atteinpting to divest this court of 

jurisdiction to consider issues relating io primary covcrage for the underlying silica claims - is 

similarly without merit. The ACE Tnsurers’ request for an injunction is premised on the 

following misstatement: that I‘17T has sought an ordcr “prohibiting [the ACE Insurers] . .. from 

prosecuting or otherwise taking any further action in .,. a lawsuit filed in Ncw York County, 

Ncw York” (thc ACE Insurers Mem., at 6 [emphasis in original]). However, ITT’s anti-suit 

in.junction niotion filcd in California does not seek to cnjoin the ACE Insurcrs from prosecuting 

its discrete disputc conccrning Endorsement No. 44 in this action. Indeed, I‘J’T’s anti-suit 

injunction inotion was tailored to carve out of its reach any injunction that would prcvcnt the 

ACE Insurers from litigating in this court thc issue of whether Endorscincnt 44 obligates the 

ACE Insurers to indemnify ITT for the Silica Suits. In its memorandum in support o l  its motion 
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for an anti-suit injunction, I’rT argued that: 

[ I]f ACE is prohibited from litigating disputes over policics and 
claims already beforc this Court, thcn the New York Action may 
proceed on the merits of Endorsement 44 without affecting the rights 
of any party issuing only general liability coverage. 

Shuster Aff., Exh A, at 4:20-23. As such, the ACE Tnsurers’ assertion that ITT is seeking to 

divest this court of jurisdiction is completely without merit. 

Accordingly, the ACE Insurers are not entitled to a preliminary injunction becausc 

no exceptional circumstances exist upon which such hjunctivc relief could be based. 

‘I’he ACE Insurers’ alternative motion for an order enjoining ITT from further 

prosecuting the Calilornia anti-suit injunction motion is also denied. As grounds ibr its requcst, 

the ACE Insurers rely upon a previous decision issued by this court in Columbus Hockey Ltd. v 

National Ilockev League, 1998 NY M i x  LEXIS 697 [Sup Ct, NY County 19981, in which this 

court cnjoined thc parties to an action in this court from seeking an order in a parallel Ohio action 

restricting, enjoining or limiting (1) the prosecution or defense of any claims or cross claims in 

the New York action; and (2) any patty in the Ohio action from defending or prosecuting any 

claims by or against the NTIL and Nationwide in thc New York action. 

Columbus Hockey Leaguc does not, however, support the ACE Insurers’ 

alternative request for reliel. That case involved competing anti-suit motions - with both parties 

seeking to ciijoin the other lrom proceeding in the foreign action. ‘I’hc situation here is materially 

differcnt. ITT’s anti-suit motion docs not seek to prevcnt this court from adjudicating the dispute 

undcr Endorsemcnt 44. Indccd, when ITT draftcd its anti-suit motion in the California 354 

Action, i t  was careful to carve out the prosccution of the ACE Insurers’ contractual obligation 

pursuant to Endorsement 44 - the subject matter oi‘ the parties’ dispute here. As such, thcrc is no 
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need to enjoin TTT from prosecuting its anti-suit injunction motion. 

Accordingly, the ACE Insurers' motion for an injunction is dcnied. 

The court has considercd the remaining arguments, and finds them to be without 

merit. 

Accordingly, it is 

0RDERE:U that the motion of plaintiff Pacific Ernploycrs Iiisurance Company 

for an ordcr dismissing dekndant T1"I Industries, Inc.'s first, fourth, seventh and eighth 

counterclaims (Motion Sequence No. 042) is granted, and the first, fourth seventh and eighth 

counterclaims are severed and dismissed; and it is further 

ORDERED that the motion of Pacific Employers Insurancc Company for an 

injunction (Motion Sequence No. 044) is denicd; and it is furthcr 

ORDERED that the rernaindcr of the action shall continue. 

Dated: July 12, 2007 
ENTER: 

3 J.S.C. 
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