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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HERMAN CAHN PART $9 
Justice 

INDEX NO. 
Index Number : 60017312004 
COCOL I CCH IO, SALVATORE MOTION DATE ~ 

VS MOTION SEQ. NO. ObL 
RIZZO, CHARLES 

MOTION CAL. NO. 
Sequence Number : 006 - 

this motion to/for 
CONFIRM AWARD 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits , 

Cross-Motion: !I Yes 0 No 

Upon the foregoing papers, it is ordered that this motion 

- - 
Check one: - I FINAL DISPOSITION I I NON-FINAL DISPOSITION 

Check if appropriate: 17 DO NOT POST R E F E R E N C E  
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SUPREME COURI’ OF THE STA‘I’E OF NEW YOKK 
COUNTY OF NEW Y O U :  PART 49 

-X _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ l r _ _ _ _ _ _ _ _ _ _ r _  

SA1,VATORE COCO1 JCCHIO, Individually 
and Ilerivatively on Bchalf of C H A R J M  
RIZZO & ASSOCIA1‘HS, TNC., JEROME 
SCANLON and MARTIN HUTLER, 

Plaint i ffs, 

-against- 

CHAKI,E:S RIZZO, MARIE RIZZO, CHARLES 
RIZZO 02 ASSOCIATES OF NY, INC., KALPH 
HOC1 IHEliG SKOLNICK & HOCHHRRG, P.C., 
and CI IAKLES RIZZO & ASSOCIATES, INC., 

Ilefendants. 

CAIIN, J.: 

This action arises out oi‘tlie dissolution of Charles Rizzo & Associates, Inc. (“CRA”), a 

closcly-held corporation cngaged in the business of expediting the procurcnient of construction 

permits ibr devclopcrs and contractors. 

PlaintiiT Salvatorc Cocoliccliio moves to confirm the Kcporl and Kecomniciidations of 

Special Referee 1,ouis Crespo (the “Rel‘eree”) dated October 17, 2006 (the “Rcport”), which 

recoiiiinciidcd that CRA be directed to supplement, amend arid correct its accounting in various 

respects, CPI , I <  5 4403. Plaintiff iurther sccks, on reply, a judgment declaring that bascd upon 

the Rcfcree’s h d i n g s  the nct assets of C l i h  are $2,209,344, Dcfcndants oppose confirmation to 

the extent that thc Report allegedly rails to rcflecl $623,095 in expenses, and improperly 

attributes $555.070.76 in additional work to CRA. Uefkndants also objcct to entry of a judgmcnt 

as beyond the scope of the conlirination proceeding, and note that the proposed judgment 

ovcrstates the amount of available insurance procceds. 

The hcts of this matter have been discussed in prior orders of this court, familiarity with 
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which is presumed. As is rclcvant hcrc, by order dated November 21,2005 the court directed the 

Kcfcree to hear and report on various accounting issues relating to CKA. Specifically, the court 

referred the questions of (1) what income hclonged to C M  froin on and after September 4,2003, 

(2) what cxpenses wcrc properly allocated to CRA from on and after September 4, 2003, (3) what 

assets wcre lei1 or should belong to CRA as of September 4, 2003 and (4) what was thc value of 

any assets that were convcycd by CKA to Charles Rizzo (“R~zzo”~ or Charles Rizzo & 

Associates o l N Y  (“CRA NY”) or any corporation in which he had an intercst, or wcre taken by 

Cocolicchiu. 

hi anticipation o l  the hcaring, by order dated January 9, 2006, defcndants wcre directed to 

provide an accounting and reply to any objections thereto subiiiitted by plaintiff. Alter several 

confcrences, the licaring was held on May 17 arid 18,2006. Four witnesscs testified: CRA 

accountant Jaiiics Wasenius; CXA/CKA NY employec Kobert Gordon; plaintiff (and former 

CKA ernployecj Jerome Scaiilon; and plaintiffs expert witness, John Honora, CPA. 

In lieu of submitting memoranda of law, the parties made closing arguments. 

After reviewing the entire record and assessing tlic credibility of the witnesses, the 

Referee issued a 61-page Report which found the accounting insufficient in a numbcr drespecls. 

He recomrncnded that CIIIA be directed to supplement, amend and correct the accounting as 

~ollows: 

(a) $55,000 conccded by CRA to be added to “Total Accts 
Receivable and WIP” column and the $1,140,809.47 ad.justed to 
$ I ,  195.809.47; 

(b) ULA to ad-just and account thc sum of $220,119.64 and to add 
the same l o  “Total Accts Receivable and WTP” column and the 
$1,195,&09.47 be adjusted to $1,415,929.1 I ;  

(c) CRA to ad+just and account the sum of $334,95 1.12 and to add the 
same to “Total Accts Receivable and WIP” column and thc 
$1,415,929.1 1 be adjusted to $1,750,880.23; 

(d) CRA to adjust and account as a credit froin CRA NY thc 
reimbursable cxpenses of $44,013.13; 
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(c) C‘KA to ad-just and account as an asset thc sum of $25379.44 and 
to cancel out the same moun t  from its books and records as a 
“busincss expense”; 

(f) CRA to ad.just and account as an assct the balance ofthe insurance 
procccds in thc sum o1$366,243.000 and tojournal the $100,000 paid 
to CRA as an outstanding loan thereunder; 

(6) CRA to adjust, account and “back out” the $25,000 legal billing 
that Wasenius concedes was incorrectly journaled and to be 
redeposited in CRA’s bank account; 

(h) CRA to adjust, account and “back out” tlic claimed “debt” of 
$34,720 as none exists, and 

(ij CRA to adjust and account as a nianagemenUsalary cxpcnsc the 
sum of 9; 143,640.00, representing thc rcasonable costs incurred for 
invoicing arid collecting the. sum of $555,070.76. 

(Report at 58-60). 

The lieport is confirmed, exccpt to the extent that the niattcr is remanded for a 

determination regarding defendants’ claim that CRA should be credited with $623,095 in 

expenses agreed upon bei‘ore the hearing. ‘I’hc report of a referee wi I I be conlinned whenever the 

findings contained therein are substantially supported by the record (see, Sichel v Polak, 36 

AD3d 416 [ l”  Dcpt 20071) and the releree has clearly defined the issues and resolved matters of 

crcdibility (m, Postcr v Postcr, 4 AD3d 145, 145 [ l”  Dept 20031; Einy v Robert Elevator Co., 

209 AD2d 248 11 st Dcpt 19941; Namer v 152-54-56 Wcst 15th Street Rcalty Corp., 108 AD2d 

705 [ 1 sl Dept 19851). “The recoiiimendations of a special rcfcree are entitlcd to great weight 

because, as the trier of fact, he has an opportunity to see and hear the witnesses and to observe 

their demeanor” (Poster, 4 AD3d at 145). 

Del’endants raise no substantial challenge to the factual findings of the Report. The issue 

regarding the attribution of approximately $555,000 in additional work to CRA was exaiiiincd in 

detail by the Referee (see, Report at 42-43, 53). Insofar as it rests on an interprctation of the 

evidencc atid tlic crcdibility of witnesses, it will not bc disturbed. 
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However, defendants’ claim that the equity on CRA’s balance shcct needs to be reduced 

by certain cxpcnses which werc reflected in the profit and loss statements anncxed to the 

accounting, requires further clarification. Defendants assert that of approximately $78 1,000 in 

expenses at issue prior to the hearing, a total of $623,095 was conceded by plaintiff s objections 

to the accounting. Defendants thus claim that only thc balance of approximately $160,000 was 

the subject of dispute at the hearing. Defendants state that they attempted to resolve this issuc 

with plaintiff’s new accountants after the Report was issued, but that they rcfused to agrcc to the 

adjustment. Thc issue was alluded to in various e-rnails sent to the Referee in Llccember 2006, 

but was not squarely addressed or resolved. 

Defendants do not dircctly disputc that $623,095 of the expenses were agreed upon in 

advance of tlic hearing. Rather, they argue that there was no binding agreement between thc 

parties or  their attorneys regarding the cxpenscs pursuant to CPLR $ 2 104. 

The court cannot resolve the issuc on the present rccord. 11, in fact, the asserted expenses 

are not reflected in the Kcport because the parties’ prior agreement brought them outside the 

scope oL the hearing, an ad-justment to the balance sheet may be required. The court therei‘ore 

rcmands the issue to the Referee to report on ( I )  whether the parties entered into any agrccmenl, 

stipulation or understanding regarding the $623,005 in allegedly conceded expcnscs and, if not 

(2) whether the alleged $623,095 in expenses was within thc scope ol the hcaring and accounted 

for in the Report. 

Finally, plaintiff asserts that the Report incorrectly lists the insurance procccds as 

$366,242.95. Plaintiff notes that after the hearing, paynients were inadc from lhose funds to 

prokssionals so that as of January 2007, only approximately $208,000 rcmains availablc. 

Furthcrmor-c, plaintiff argues that it is beyond the scope of this confirmation motion to enter a 

judgnicnt with respect to particular items identified in the Report. Defendants do no address 

these issues in their papcrs. 
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Ajudgment is not appropriate at this juncture. Although the court will confirm the 

Rcport to the extent indicated above, a settlement of the judgment must await further proceeding 

relating to post-hearing ad-justments and the resolution of the issue of expenses rcmanded to the 

Referee. 

Accordingly, is it 

ORL)I+:RED, that thc report of the Special Rcferee dated October 17, 2006 is confimcd lo 

the cxtent set forth above, and it is iurther 

ORI)EW,D, that the matter is remanded to the Rcferee for further proceedings consistent 

with this order. 

Dated: July 16, 2007 

ENTER: 
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