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Ind No. 28881/1998 

Supreme Court - State of New York 
IAS PART 12 - SUFFOLK COUNTY 

I ’ R  E S E  iV T :  
i Ion MARTIN J. KERINS 

J.S.C. 
X - _ _  _ _ _ _  ________-_--______-----_----_------------------- 

Ekl lLY SCrN, an infant under the age of 14 
!ears by her parents and natural guardians, 
YIAO CUR CHEN and PEIQING SUN, and 
SlAO CUF CHEN and PEIQING SUN, 
I 11 d i v id u a I I y , 

: 

Plaintiff(s), 

- against - 

RAINBOW CHIMES, INC., 

Defendant( s). 
X _ _  

MOTION DATE: 12- 1 8-07 
ADJ. DATE: 05-03-07 
MOT. SEQ: 007-Mot D 

008-MD 

SCHOEN & STRASSMAN, LLP 
By: David I. Schoen, Esq. 
Attorneys for Plaintiff(s) 
Office and P.O. Box 
52 Elm Street 
Huntington, NY 11743 

CHESNEY & MURPHY, LLP 
By: Henry D. Nelkin, Esq. 
Attorneys for Defendant(s) 
2305 Grand Avenue 
Baldwin, New York 1 15 10 

1 Ipon the following papers numbered 1 t o 1 4  read on this motion pursuant to CPLR 64404(a) ; Notice of 
\lotioii Oidei to Show Cause aiid supporting papers 1-5; 6-9 ; Notice of Cross Motion and supporting papers ; 
\ n\\iet ing illtidavits and supporting papers 10-14 ; Replying Affidavits and supporting papers ; Other 
- ___ (&& ) it is, 

ORDERED that the motion (seq. 008) of defendant, Rainbow Chimes, Inc., for an order: 1) 
sctt 1113 asidc the jury’s verdict as being against the weight of the evidence pursuant to CPLR 4404(a); 
and 2)  reducing the amount of damages for past and future pain and suffering as being excessive, or, 
I I I  t i le altcrnalive, ordering a new trial is denied; and it is further 

ORDERED that the stay previously ordered by the Court (Whelan, J.) by order dated, 
ho\ ember 28, 2006, staying the entry, enforcement, and execution of a judgment in this action dated 
\o\  ember 20, 2006, is hereby vacated; and it is further 
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ORDERED that movant is directed to serve a copy of this Order with Notice of Entry within 
twenty (20) days of the date this order is entered and thereafter file the affidavit of service with the 
S u f f b l h  County Clerk. 

Initially, the Court notes that Justice Daniel J. Loughlin, presided over this jury trial. He 
rc‘tir-cd li-oii~ the Supreme Court effective January 1, 2007, and is therefore no longer available to hear 
Ibis inotion. I n  any event, counsel for the respective parties have provided the undersigned with a 
11 iiiiscript ol‘ the trial and the exhibits, including photographs, that were received in evidence. The 
C orli-t hns reviewed the papers noted above that were submitted by the parties on this motion. It has 
dlso thoroughly reviewed the transcript of the trial and the exhibits in evidence in rendering its 
detcvin i n  at I o i i .  

I’iirsuant to CPLR 4404(a) a “court may set aside a verdict or any judgment entered thereon 
mi direct that judgment be entered in favor of a party entitled to judgment as a matter of law or it 
171;i~ order a new trial of a cause of action or separable issue where the verdict is contrary to the 
w eight o f  the evidence ...” A jury verdict should not be set aside as against the weight of the 
e\ rctcnce unless the evidence so preponderates in favor of the moving party that the verdict could not 
ha\ c becii reached on any fair interpretation of the evidence (see Grassi v Ulrich, 87 NY2d 954,956; 
C’olicn v If~illinark Cards, IIZC., 45 NY2d 493; Mitchell v. Yuelz S. Wu, 38 AD3d 507). Issues of 
credibility are for the jury, which had the opportunity to see and hear the witnesses, and the jury’s 
I-cscllution of credibility issues is entitled to deference (see Bertelle v New York City Tr. Auth., 19 
\[).id 733; Robinson v City ofNew York, 300 AD2d 384,385). Moreover, a successful party is 
ciitii led to a presumption that the jury adopted a reasonable view of the evidence (see Louis Puccio 
DPYL,  Ziic. I) Dean, 18 AD3d 826; Migliizo v Supermarkets Gen. Corp., 243 AD2d 45 1,452). The 
f k t -  finding function of the jury is accorded great deference (see O’Brieiz v Barrefta, 1 AD3d 330). 
t.iiiCilly, the Supreme Court’s disposition of a motion to set aside the verdict as against the weight of 
the wideiicc is entitled to great respect (see Harris v Murlow, 18 AD3d 608; Nicastro v Park, 113 
2D:!d 129; Patrella v. Atlantic Chiropractic Group, 2007 N.Y. App. Div. LEXIS 8033). 

Suftice it  to say that the evidence here on the issue of liability was sufficiently established by 
piaintift.. Emily Sun was a toddler approximately eighteen (18) months of age at the defendant’s day 
c m  ceiiter located on the grounds of the Cold Spring Harbor Laboratory where both her parents 
I\ CI t: employed. On the date of her injury, September 8, 1998, the child was in the exclusive care 
.inti custody of the staff at the day care center. Members of the staff testified that the child was very 
‘“tactile”. I t  is common sense that all children of similar age put their fingers into and on things that 
c m  he dangerous for them. Obviously, this age group need vigilant supervision. 

[he door or gate to the classroom assigned to Emily’s age group was described as very heavy. 
( ‘ X C  h d  to be used when allowing the door to shut. On the date in question, Emily’s teacher shut 
tile door .  Without question, she shut the door without ensuring that she knew where all the children 
171 ilie classroom were, including Emily. As a result, Emily received a severe injury to her right index 
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!iiigcr A i C r  +e placed her finger in the hinge as the door was shutting. 

1)cft.ndant also argues that the trial court should have held a bifurcated trial. The defendant 
ciaiiiis the fiiilure to do so was prejudicial as it caused the jury to feel undo sympathy for the infant 
p l a i i i t ~ l f - .  However, prior to trial this issue was raised and denied by the Hon. Howard Berler. 
Ikistice Berler is also retired. This court will not substitute its judgment for that of Justice Berler, 
u 110 M ;is i n  the bcst position to decide this motion. In any event, as defendant notes, this was the 
sccoiict iury to hear this case. The first jury found for the defendant on the issue of liability. 
HOT\  c \  vi. the Appellate Division of the Supreme Court, Second Department [30 AD3d 5821 reversed 
iiiiding t l ia t  the vcrdict was against the weight of the evidence and that the evidence “at trial so 
pi-epoiiclcratcd in favor of the plaintiffs that the verdict in favor of the defendant Rainbow Chimes, 
I i ic  . could riot have been reached on any fair interpretation of that evidence”. 

I I ere, defendant has failed to demonstrate that it was unduly prejudiced merely because the 
liir! heard hoth the liability and damages portion of the trial. Further, defendant has failed to 
,irtiiulatc how it was unduly prejudiced simply because plaintiff, Emily Sun, who was nine (9) years 
01 .  :ige ‘11 the time of retrial, exhibiting her injured finger to the jury. In light of the foregoing, that 
port i o i i  o f  the defendant’s motion which seeks judgment in its favor or, in the alternative, a retrial is 
clcilictl 

On the issue of damages, the jury here awarded plaintiff the sum of $225,000.00 for her past 
p i i i i  aiid suf‘fering. They awarded her $225,000.00 for her future pain and suffering over her life 
upz t ; i i i cy  that they found to be seventy-one (71) years. Defendant argues that the jury award was 
c‘YCl.’SSl\ c 

Iii tha t  regard, the reasonableness of a damage award must be determined by whether or not 
\!IC iui->’s decision is in any way supported by an examination of the record in evidence. Since the 
tiicasiirc o f  damages is a question of fact, considerable deference should be accorded to the 
iiitci pi-ctation of the evidence by the jury. To successfully challenge a determination as to the 
m o u n t  ot’tlarnages to be awarded, the record evidence must preponderate in favor of the moving 
p:vi to such a degree that the verdict could not have been reached on any fair interpretation of the 
c\ idencc ( .Cinreorz v. Urrey, 278 A.D.2d 624). 

Ihis C’ourt can not say that the awards for past pain and suffering and future pain and 
siif’lknng deviate materially from what would be reasonable compensation and notes that there is 
limited utility in coniparing damage awards in different cases. The reason is obvious, the Court is 
n itlioiif ;iccc‘ss to the fill1 records in those cases. Further, many of defendant’s cites involve cases 
illat wcrc settled. It is beyond dispute that there are myriad reasons for settlements of cases. 

lii airy event, this plaintiff clearly suffered a severe and traumatic injury to her index finger of 
hc i  i-iglit h:iiid, which is her dominant hand. She endured two surgeries and needs another. 
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Mo:-eoc er, xhe lost the tip of her finger up to the first joint. Between her first and second surgery her 
finger needed daily attention which caused her pain and trauma. Plaintiff is teased at school, is 
eliitmrasseti to wear nail polish, and lost the most sensitive part of her dominant hand. She has 
difficulty l‘ecling small things and grabbing a hold of small objects. Under these circumstances, this 
C ourt cv111 not substitute its judgment on the issue of damages for that of the jury, which saw and 
heard the witnesses, photographs and exhibits in evidence. In light of the foregoing the defendant’s 
n i o t i o n  IS  denied in its entirety. 

R1\ FIRHEAD, NY J 

FlNAL DISPOSITION NON-FINAL DISPOSITION / 
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