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JOEL 1. KLETN, Chancellor of the New Yor-k Ci ty 
Department of Education, and thc NEW YOKK CITY 
DEPARTMENT OF EDUCATION, 

Defendants Joel T. Klein (“Klein”) and the Ncw York City Department of Education 

(“DOE”) niovc for leave t o  reargue this coiirt’s decision and order dated October 12, 2006 (“thc 

original decision”), asserting that the court erred in applying the notice of claim provision from 

General Municipal Law 950-q rathcr than Educational Law $38 13. Upon reargument, 

defcndants q u e s t  that the court dismiss the complaint based on plaintiff’s failure to lilc a notice 

of claim. Plaintiff Azar G .  Hanna opposes the motion, which is granted for the reasons below. 

Plaintiff, who was born in Egypt, was initially hired by the DOE in 1982 to work in thc 

Division of School Facilitics as a General Supervisor of Building Maintcnance. He continued to 

hold various positions wilhin the DOE for thc next 1 I years. On or about Septcrnber 26, 2003, 

Plaintiff submitted his resiIme i n  response to ;I vacancy announcement that was postcd by the 

DOE for the position of Deputy Dircctur of Facili tics Management Scrvices (“FMS”). Klein is 

the Chancellor o f  the DOE, and Lhc DOE is responsible for filling the position of Dcputy Director 

of FMS. 

Viis action arises out of plaintiff’s allegation thal thc DOE discriminated against him on 

the basis of his national origin when he was not selected for promotion to tlic position of Dcpuly 

Director of FMS. Plaintiff alleges that during his job intervicw, Deputy Dircctor John O’Connell 
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“denigrated the plaintiff by heating his quulifications for thc position as ludicrous.” ?‘he 

promotion was given to Michael Hahn (“IIahn”), who is Caucasian, had prcviously held thc 

position of Acting Dcputy Director of FMS. 

On June 21, 2006, defendants moved to dismiss the action 3s time-baiTcd based on 

plaintiff’s failure to file a timely notice of claim pursuant to New York Education Law $3813, 

which they asscrted is a condition precedent to commencement of thc action. In its original 

decision, the cour-t denied defendants’ motion on the grounds that plaintiff was not rcquired to 

lilt a noticc ol‘claiin for a c:iuse of action for unlawful discriminatory practiccs under Executivc 

Law $296, and held that i t  could not bc dctermined, based on limited docurncntary evidencc 

submitted by defendants in support of their motion, when the statute o f  limitations began to run. 

Defcndants now movc for reargument of the original decision, arguing thal the court 

should have applied thc notice of claim provision sct forth in Education Lnw $3813, which 

requircs that a noticc of claim be filcd in  actions against the DOE brought under Exccutive Law 

$296. 

A molion for rcargument is addresscd to the discrction of  the court, and is intcnded to 

give a party an opportunity to demonstrate lhat thc couit overlooked or misapprehended thc 

relevant facts, or misapplied a controlling principle of law. See. Polev v. Roche, 68 AD2d 558, 

567 ( I ”  Depl. 1979); see dso, William P. Phal Eciuiprncnt Corp. v. Kassis, 182 AD2d 22 (1” 

Dept. 1992). 

In this case, reargument is granled, and upon reargument, the complaint must be 

dismissed based on plaintiff’s failure lo file a notice of claim as required under Education Law 

$3813, In its original decision, this court rclied on Moirison v .  New York Citv Police 

Department, 214 AD2d 394 (1” Dept. IWS) ,  in  finding thal a notice of claim is not  requjrcd in 

actions against a municipality or municipal agency brought under- Executivc Law $296. Here, 
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however, plainliff has brought action against the DOE, and must therefore coinply with thc notice 

of claim provision set forlh i n  Education Law $38 13, cvcn though plaintiff asserts a cause o f  

action for discrimination under Execiitivc Law # 296. See Education Law $3813(1); Mills v. 

County of Monroe, 59 N.Y.2d 307, 308 (1983j, cert. denied, 464 U.S. 1018 (holding that the 

notice of claim rcquircnient i n  Education Law $3813(1 j applies whcn ;i plaintiff seeks “privale 

relief, damages, or reinslalemcnt for cniployment discrimination” in violation of h e  Statc or City 

Iluman Righls Law); SCC also Sangermano v .  Board of Cooperative Educalional Scrviccs of 

Nassau Co., 290 AD2d 498 (2d Dept 2002). 

With respect to ihe stntutc of limitations issue, Bducalion Law 93813 (2-b) provides that, 

no action or special pi‘occcding shall be commenced against m y  cntity specified in subdivision b‘ 

onc of this section mm thaii om yecrr uJier t J i ~  CUIASP of actiotz arose.” (crnphasis added). A 

claim under Education Law $38 13 (2-b) accrues when thc “administrative action becomes ‘Cinal 

and binding’ whcn i t  ‘has an impact’ upon the petitioncr who is thereby aggrieved.” A.C. 
Transportation, Inc. v. Board or Education o f  the City of Ncw York, 253 AD2d 330, 337 (1” 

Dcptj, Iv. denied, 93 NY2d 808 (1999), quoting, Mattcr of Edmead v. McGuire, 67 NY2cl 7 14, 

716 (1986). In [his case, thc onc-ycar statutc of limitations accrued when plaintiff was no1 hired 

for* the position or, at thc vcry latest, when he received of a letler dated Novemher 5 ,  2003, 

infoiming him  hat another candidate had been hired for the position. As this action was not 

commenced i inl i l  on or nbout Fcbruary 17, 2006, which i s  wcll after the expiration of the statute 

of limitations in Novcnibcr- 2004, it niust bc dismissed as untimely. 

Furthermore, contrary to plaintiff’s position, the timeliness of his claim does not present a 

factual question to be determined after discovery. At the time of the original decision, plaintiff 

submitted an arfidavit denying receipt of the November 5 ,  2003 letter. However, defendants have 

submitted an affidavit from William Wilson, Dircctor of Human Rcsourccs at the DOE’S Officc 
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of School Support Services, averring that after Mr. Hahn was selected for the position, his officc 

sent a letter signed by him, dated November 5 ,  2003, to cach of the fourteen unsuccessful 

candidates who applicd for the position (including plaintiff) informing them that another 

candidate had been selected for the position. He also states that his officc has retained a copy of 

the letter scnt to each Llnsuccessl'ul applicant for the position, and that thcir rccords "reflect that a 

lcttcr dated November 5 ,  2003 was mailed to Mr. I-Ianna, infonning him that hc had not been 

selectcd for the position" (Wilson Affidavit para. 7). 

Undcr these circumstances, plaintiff's allegation that he never received the November 5 ,  

2003 letter is insufficient to rebut thc prcsumption of receipt bascd on the statements in Wilson's 

affidavit. Mattcr of Nelson Managcmcnt Group. Ltd. (New York State Div. of I-IousinE and 

Community Renewal), 259 A.D.2d 411 (1" Dcpt.), lv. denied. 93 N.Y.2d 814 (1999); Matter of 

Cohcn (Dept. of Housing Prcscrvation and Dcvclopment of the City of New York), 246 A.D.2d 

393 (1" Dcpt. 1998); Dowling v. Holland, 245 A.D.2d 167 (1" Dept. 1998). In any cvcnt, 

plaintiff, who works roar the DOE, cannot reasonably claim that he was not aware 

get the position for the approximately twenty-seven months that elapscd from 

appointment to  the commcncement of thc lawsuit. Jul!. 2 3 2007, 

NEW YQ$( In vicw of the above, i t  is 

ORDERED that defendants' motion for lcave to reargue is granted and, upon reargument, 
m & J ~  L*LE$;}(JS OFF/@ 

the motion to dismiss is grantcd and the complaint is dismisscd. 
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