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EDISON RONQUILLO,  

P l a i n t i f f ,  

INDEX N O .  1116’79/03 

DECISION AND ORDER 

- a g a i n s t -  

TURNER CONSTRUCTION COMPANY , 
M c C L I E R  CORPORATION a n d  
AMERICAN EXPRESS COMPANY, 

D e f e n d a n t s .  

1 %  - - _ _ - - _ _ _ - - _ - -  _ _ _ - - _ _ - - - _ - - _ _ - - -  - _ _ _ _  X ’ $  ” 

li. .- . ,  
* , ,<, * ; (JANE S. SOLOMON, J .  . . ,  .-\ 

I .  

Defendants movc For siinmai-y juc3gmcnC dj , smiss i r i -g  t h e  

cornplair-l t  in t h i s  ac:I.ion b r o u g h t  iundcr Labor Law s e c t i o n s  2 0 0 ,  

2 4 0  (1) , and 241 ( 6 )  . 

alleges t h a t  h e  s u f f e r e d  serious i n j u r i e s  whi . le  h e  was enyagec l  i n  

r e n o v a t . i o n  work when a pane  of q1.ass f e l l  on h i m  f rom a doorway 

t-ransorn. 

P l a i . n t i f f  Ec3.i.son K o n q u i l l o  ( “ R o n y u i l l o ” )  

For  Lhc r e a s o n s  below, defendants‘ mot.i.on is grant -ed  in 

par t - .  

R o n q u i l l o ‘  s cmployer , AzI.ec Met.al. Ma i n t c r i ance  C o r p .  

(“Aztec’’) , was h i r e d  b y  defendant .  M c C l i c r  C o r p o r a t i o n  ( “ M c C l i e r ” )  

L o  p e r f o r m  e x t e r i o r  c l e a n i n g  a n d  stone r e s t - o r a t i o n  on 2 0 0  Vesey 

St - r ee t ,  cl h u i l d i n g  leased b y  d e f e n d a n t  Americarl E x p r e s s  Company 

(“Rmex”) . 

c l c a r i  and reslrore t .he b u i l t l i l z g  L o l l  o w i n g  

di s a s t - e r  . 

C o r p o r a t i o n  ( “ T u r n e r ” )  as a p r o  j ec; t  manaqer  t.o r e b u i l d  t h e  

McClier w a s  ;1 qcne ra l  c o n t r a c t o r  h i r e d  b y  Amex t o  

the Scpt-ember 1.1, 2001 

McCI i e r  h i r e d  dcfend2n.l. ‘Tur.ner C o n s t r u c L i o n  
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s o u t h e a s t  c o r n e r  of- t h e  b u i l d i n g ,  which had  been  d e m o l i s h e d .  

T u r n e r  a l s o  h i r e d  Aztec t o  do e x t e r i o r  c l e a n i n g  and  m e t a l  

r e f i n i s h i n g  i.n c o n n e c t i o n  w i t - h  i I.s work a t  t h e  b u i l d i n g .  

On October 3 ,  2002, R o n q u i 1 1 , c  w a s  u s i n g  a s c a f f o l d  t o  

per form e x t e r i o r  c l e a n i n g  from a t e r r a c e  on t h e  f o u r t - h  f l o o r  of  

t:he b u i l d i n g .  H i s  employer  d i r e c t e d  him t o  remove t h e  s c a f f o l d  

s o  t . hey  c o u l d  work e l s e w h e r e .  R o n q u i l l o  and il co-worker  b r o k e  

down 1.he whee led  s c a f f o l d  and  brought .  i . t  i n s i d e ,  i n t c n d i n q  t.o 

Lake i t  t o  ari e l e v a t o r .  To rear11 t:he e l e v a t o r ,  t .hey  p a s s e d  

t h r o u g h  a doorway t h a t  h a d  above i t  a t r a n s o m .  Ronquillo’s co- 

w o r k e r  p a s s e d  t h r o u g h  the  doorway s a f e l y ,  b u t  a s  R o n q u i l l o  walked  

t h r o u g h  t h e  d o ~ > r w a y ,  h e  h i t  t h e  d o o r  w i t h  h i s  f o o t  and  a I .arye 

g l a s s  pane f e l l  f rom t h e  t - r a n s o m  and s t r u c k  him. H e  a l l e g c d l y  

s u f f e r e d  s e r i o u s  i n j u r  i e s ,  i n c l u d i n g  f r a c t u r e d  f i n g e r s ,  a t-orri  

r o t a t o r  cuff, a c o n c u s s i o n  and s p i  n3 . l  i n - j u r i e s .  

A t  t .he tirne o f  t h e  a c c i d c n t . ,  the f o u r t h  f l o o r  was 

u n o c c u p i e d ;  it w a s  not. u n d e r  c o n s t r u c t i o n  and  Amex had not .  y e t  

d e t e r m i n e d  how t o  use i t .  However, it. was a c c e s s i b l e  t o  

c o n s t r u c t i o n  w o r k e r s  to r e a c h  p i p i n g ,  d u c t  work, c o n d u i t s ,  e t c .  

The w i  tries:; f o r  A m e x  . s t . a ted  that. r-eplacinq t h e  t .ransom W A S  r i o t  

y e t  ;i p a r t  o f  t.he r e s t o r a t i o n  p r o j e c t . .  When p r o p e r l y  i n s t . a l l e d ,  

the t r a n s o m  would have  been  sc rewed  i . n t o  place. 

T h e  w i t n e s s  f o r  T u r n e r  t e s t i . f i e d  t h a t  t h e  b u i l d i n g  w a s  

s i g n j . f i . c a n t l y  damaged b y  t.hc 9/1.3. a t - t a c k ,  and  t h e  C i t y  o f  New 
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York h a d  done demol j  [ : i nn  w o r k  i n s i d e  i.o s t . a b j . l i z c  t h e  b u i l d ;  ng t o  

make i t  s a f e  for r e n o v a t i o n  w o r k e r s .  M c C l i c r  h i r c d  T u r n e r  i n  

c o n n e c t i o n  w i t h  work t o  be done on t.he u p p e r  floors ~- s t a r t i n g  

above  t h e  20t." f l . o o r .  Its work on t h e  f o u r t h  f l .oor  was l i m i t e d  

t o  r e p l . a c i n g  s o m e  concrete f 1.oor on t . h e  s o u t h e a s t  corner. 

R o n  y 11 i 1 1 o c: (.)inme n c e d t 11 i s 1 w s u i t a 1 1 e cj i n 9 n e  g 1 i g e n c e 

a n d  v i o l a t i o n s  of  t h e  Labor T,aw.  Defend2nt.s c o n t e n d  t h a t  lihey 

arc e n t i t l e d  t o  summary j udyment. h e c a u s e  Roncpi l  l o  d o e s  n o t  s t a t - e  

a c l a i m  u n d e r  Labor L a w  s e c t - i o n s  2 4 0  (1,) a n d  2 4 1  (6), arid because 

defer1dant.s d i d  n o t  owe h i m  a d u t y  01 c a r e  uridcr Labor 1 , a w  s e c t i o n  

2 0 0 ,  or i n  common law n e g l i g e n c e .  

T n  oppos i t : ion ,  R o n q u i l 1 . o ' ~  a t . to r .ney  suk1mit.s a f i f t y - o n e  

p a g e  a f f i r m a t . i o n  a n d  t h e  a f f i d a v i t  of a n  e x p e r t .  

riot o p p o s e ,  or- e v e n  address, t h a t  p a r t  of d e f e n d a n t s '  m o t i o n  

s e e k i n g  t o  d i s m i s s  t . h e  c l a i m s  u n d e r  s e c t i o n  241(6). 

t h e  J u s t i c e s  f o r  N e w  York Count-y Supreme CourL, Civj .1  Branch ,  

p r o v i d e  I:hat. a f f i d a v i t . 5  shall. n o t  e x c e e d  t w e n t y - f  i v e  p a q e s  each 

u n l e s s  advar1c:e p c r m j  s s i o n  j.s y ran t . ed  by the court. Tor qood cause. 

Rule 14 (b) . N o  a d v a n c e  p e r m i s s i o n  t.o excecd (.he p a g e  l i m i t  was 

granlied,  a n d  not-h i.ny i n  t.he p a p e r s  s u g g e s t s  t h a t  p l a i n t - i f f  coll ld 

d e m o n s t r a t e  yood  cause m e r i . t i n g  a n  e x c e p t i o n  t o  t h e  g e n e r a l  rul  e 

j .n  t h i s  c a s e .  P l a i n t i f l l '  s counsel i.s admonished  t o  comply w i t h  

t.he rulcs of  t h i  s j u r i . r ; d i c ; t i o n ,  arid dc:fer-idant.s a r e  g r - an ted  $ 1 0 0  

c o s t s  or.1 t h i s  rnot ion for the t - r -oub lc  or hand l i -ng  suck u n w i e l d y  

The p a p e r s  do 

The  R u l e s  o f  
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oppos ing  p a p e r s .  

P l a i n t i f f ' s  e x p e r t ' s  opinion that. tlhe t r a n s o m  g l a s s  

s h o u l d  h a v e  b e e n  s e c u r e d ,  p r e f e r a b 1 . y  b y  screws, i s  c o n s i s t e n t  

w i t h  t h e  t .esLimony of d e f e n d a n t s '  3.ay w i . f n e s s e s  a n d  common s e n s e .  

A p a r t  f rom t h i s ,  h e  o f f e r s  o n l y  legal o p i n i o n s  r c g a r d i n g  t h e  l a w  

of  n e g l - i g e n c e  a n d  t h e  T,abor Law, for which h e  i s  neither 

y u a l i f  i e d  nor h e l p f u l .  

W j . t h  r e s p e c t  t o  t .he  common l a w  n e g l i g e n c e  c l a i m  and t h e  

c l a i m  u n d e r  Labor  Law sectj.ori 200, d e f e n d a n t s '  m o t i o n  .i s g r a n t e d  

a s  a g a i n s t  T u r n e r  and McClier b e c a u s e  t h c r e  i s  no e v i d e n c e  t h a t  

t h e y  had n o t i . c e  of the a l l e g e d  d e f e c t ,  arid because t h e y  d i d  n o t  

d i r c c t l  y s u p e r v i s e  Ronquil.1.o or con1:rol h i s  work.  T h e  t e s , t imony  

shows t h a L  l < o n q u i l l o  worked s o l e l y  a t  t h e  d i r e c t . i . o n  of his 

employer. 

W i l . . h  r e s p e c t  t o  Amcx, s u p e r v i s o r y  c o n t r o l  i s  o n l y  a n  

e1.ernen't. of- a c l a i m  u n d e r  ser:t.i.or-1 2 0 0  where t h e  d e f e c t  arose from 

t h e  c o n t r a c t - o r ' s  methods.  Comes v New Y o r k  State E l e c .  & Gas 

C n r p ,  82 NY2d 8 7 6 ,  8 7 7  ( 1 9 9 3 ) ;  and  .see Rnppolo v M i t s u b i s h i  Motor 

S a l e s  o f  Amer ica ,  T I ~ c . ,  278 A D 2 d  1 4 9  (1'". Dept 2 0 0 0 ) .  IIere, 

t h e r e  i s  nn e v i d e n c e  Lhat t h e  a l l e g e d  d c f e c t  arose from a 

c o n t r a c t o r '  s methods  - D e f e n d a n t s  have  n o t  establ. j .shed a s  a 

m a t t e r  o f  1.aw t-kiat. Amex d i d  n o t  have  c o n s t r u c t i v e  n o t i c e  of  t h e  

d e f e c t  b y  v i r t u e  of  t h e  condition h a v i n g  e x i s t e d  for ,some t i n e .  

T h e  t - r ie r  of f a c t  c o u l d  c o n c l u d e  f rom t .he  e v i d e n c e  t h a t  an owner 
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exercising reasonable care w c ) u l . d  have detected the loose transom 

and replaced the screws or otherwise secured it. 

Ronqu i 1.10 contends that thc negligence c ; l a i m  should 

survive against 3-11 defendants under the doctrine of res ipsa 

l o q u i t o r .  Submission of a case to the jury under t.his doctrine 

is warranted when plaintiff can establish these elements: (1) the 

event is of a kind that does n o t  o r d i n a r i l y  occur in t h e  absence 

of negligence; (2) j.t m u s t .  have been caused by an agency or 

i ns1:rumentality w i t h j , r i  hhe exclusive control of derendant; (3) it. 

must: not be due to any voluntary action or contribution of 

plaintiff. Dermatassian v. New York C i t v  Transit Auth., 67 NY2d 

219 (1986). 

Hcre, Ronyuillo fails t.o demonstrate that res i .psa  

loquit-or applies t .o t . h i . 7  1 a w s u i t  . There is evidence t h a , t  other 

construc:tion tradcs were or 1  the l o u r t h  floor, as well as City 

demolition cant-ractors before McClier' s w o r k  began, so Roriy t i i l lo  

cannot establish that. any defendant had exclusive control over 

the transom. See Dul.qov v C i t v  of New York, 33 A n 3 d  584 (2d Dept 

2006) (plaintiff m u s t .  demonstrate that d c f e n c l a n t  had sufficient 

exc1.u.si.vil.y to rulc out  t . h e  charic:e ILl-iat the defec t  w a s  caused by 

some agency other than deler-idant' s) . 

The motion also is granted with respect to the claim 

under Labor Law sectjon 240 (1). 'To state a claim under section 

240(1) f o r  an i - n j u r y  arising from a fa1.1.ing object, plaintiff 
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m u s t  show t h a t  he i s  a p e r s o n  c o v e r e d  by  t.he s t a t u t - e  arid Lha t  t h c  

o f f e n d i n g  o b j e c t  f e l l  w h i l e  b e i n g  h o i s t e d  o r  s e c u r e d  b e c a u s e  of  

t h e  a b s e n c e  o r  i n a d e q u a c y  of  a s a f e t y  d e v i c e  e n u m e r a t e d  i n  t h e  

s t a t u t e .  Narducc i  v Manhasset:. Bay A s s o c . ,  9 6  NY2d 2 5 9  (2001). 

R o n q u i l l o ' s  i n j u r y  i s  n o t  a l . l : r i b u t a b l e  t o  t h e  a b s e n c e  o r  

i n a d e q u a c y  of a n y  sa1et:y d c v i s c  enumera ted  i n  t h e  s t - a t u t e .  The 

t r a n s o m  w a s  not. t h e  s u b j e c t  of a n y  work i n  t h e  b u i l d i n g ,  and  t h e  

r i s k  i t  p r e s e n t e d  was t h e  u r d i n a r y  d a n g e r  o f  a c o n s t r u c t i o n  s i t e  

r a t h e r  than t h e  e x t r a o r d i n a r y  e l e v a t i o n  r i s k  c o v e r e d  by  s e c t i o n  

240(1). N a r d u c c i ,  96 NY2d at. 26'7-268. 

k ' i n a l l y ,  t.he complaint. would b e  d i s m i s s e d  a s  a g a i n s t  

T u r n e r  ever1 i f  Roi lqui l l  c) had  made o u t  a c l a h  u n d e r  s e c t i - o n  

2 4 0  (1) , b e c a u s e  T u r n c r  was ri(.)l- [.he g e n e r a l  c o n t r a c t o r  f o r  the  

work Aztec: w a s  p e r f o r m i n g  a t  t h e  t i m e  of  t h e  a c c i d e n t .  { J n l i k e  

McC:J.i,er, which was t h e  g e n e r a l  c o n t r a c t o r  f o r  t h e  e n t i r e  

b u i l d i n g ,  T u r n e r  was not r e s p o n s i b l c  f o r  any  work at. t h e  t i m e  a n d  

place o f  t h e  A c c i d e n t  - 

I n  c o n c l u s i o n ,  t h e  o n l y  c l a i m s  t h a t  r ema in  a r e  t h o s e  

f o r  common l a w  r i e y l i y e n c e  and  u n d e r  Labor Law s e c t i o n  200 a s  

agaj.ns1: Amex. Accordiriyly, i t  h e r e b y  i s  

ORDERED thal-. d e f e n d a n t s '  moti.r)n for summary judgment  

d i s m i s s i n g  t h e  c o m p l a i n t  i s  q r a n t e d  w i t h  r e s p e c t  to d e f e n d a n t s  

T u r n e r  and  M c C l i e r ,  a r i d  l.he c o m p l a i n t  i s  s e v e r e d  a n d  di srnissed a s  

a g a i n s t  t - h o s e  t lerendants,  and  t.he C l . e r k  01 t h e  C o u r t  i s  d i r e c t e d  
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t o  e n t e r  j udgmen t  a c c o r d i n g l . y ,  w i t h  costs and d i s b u r s e m e n t s  a s  

t .axed;  a n d  i t  fur-Lher  i s  

ORTIEREL) t h a t .  t h e  m o t i o n  i s  g r a n t e d  w j . t h  r e s p e c t  t o  Amex 

only t o  t.he c x t e n t  t h a t  p l a i n t i f f ' s  c la ims u n d e r  Labor TJaw 

s e c t i o n s  2 4 0  (1) and 2 4 1  (6) a r e  d i s m i s s e d ,  and  o t - h e r w i s e  t.ke 

motion i s  d e n i e d ;  and it  f u r t h e r  i s  

ORT)F,RED t h a t  d e f e n d a n t s  a r c  awarded  $ 1 0 0  in c o s t s  for 

t h i s  m o t i o n  Iio be t . a x e d  upon r e s o l u t - i o n  of  t h i s  a c t i o n ;  a n d  :\.I: 

f u r t h e r  i s  

ORDERED t .hat  counsel shall a p p e a r  f o r  a p r e - t l r i d l  

c o n f e r e n c e  i n  Part 55,  60 Cent- re  S t r e e t ,  Room 432, N e w  Yor-k, NY 

on Augus t  13 ,  200'7 a t  2 PM. 

D a t e d :  July/fl 2 0 0 7  
ENTER : 
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