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lndex No. 1 1862Y06 

Ilccision and Ordcr 
-a ga i n s t - 

ANN TAYLOli RK‘I’AIL, INC. and BE’I’I I 
OGE K. 

Llcfcndants, 

The following motions are consolidatcd for disposition here: (1) plaintiff Anna Pezhman’s 

(Pezhman) motion for leave to amend hcr first amended complaint (complaint) to add a causc of 

action for negligent misrepresentation, and to add parties as defendants (mol. seq. no. 003); and (2) 

plaintiffs motion for partial suinniary judgment on licr ncw claiiii for negligent misrepresentation 

and Pezhman’s claim under section 191 of the Labor Law (mot. scq. no. 002). Defendants Ann 

Taylor Retail, lnc. and Beth Oger cross-move for partial summary judgmcnt disii1issiiig thosc two 

causes of action. 

BACKGKOIJND 

Pezhman, appcnr-ing pro se, was employed as a part-time sales associate at Ann ‘I’aylor, a 

woman’s apparel store, at the corporate defendant’s Madison Avenue shop. Iluriiig tlic t c m  01 

Ycdimnn’s eniploymcnt, Aiin Taylor paid its sales associates tl &age, whilc allowjiig thcm to ear11 

bonuses iiridcr n written “ATS Sales Associate Incentive Plan.” (Plan) 1Under the Plan, ;I sales 

associate who achicvcs sales or$400 o r  iiiorc per hour per month (SPfl), as asscsscd zit the end ol  

each fiscal nionlh, earns ;i boiius equal to 2Y40 of his or her nct salcs for that month. CJnder the Plan, 

SI’I 1 is calculated by “dividing an associate’s nct salcs by the iiuinbcr ofpayroll hours worked diiring 
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the fiscal month.” 1,ogan Aff.. Ex. A.  ‘lhc Plan claims to be designed to “encourage associates (0 

dcl ight their cliciits and drive profit for tliu company while rewarding high pcrfmming sales 

associates for proven financial results.” I d  

Ann Taylor employs a “Pcrforiiiaiicc Improvciiicnt Measurement System” (PIMS)  to keep 

track of a sales associate’s progress towards receipt of the incciitivc bonus. Statistical ranking 

reports are available under PTMS. The results are posted on a bulletin board daily, and at Ihe end of 

each month. 

‘Ihc Plan contains a disclaimer, which reads: 

Salcs Audit and fluniaii Rcsourccs iisc auditcd Nct Sales and Payroll Hours data 
whcn dcterminiiig SPH iiicentive eligibility. SPI I iiumbcrs appearing in PIMS can, 
at times, appear inflated throughout the month. This is due lo incoil-cct clockings that 
do not get adjusted on the same day they occur. It is the responsibility of associates 
to ensure that they have properly clocked in and out h r  every shift worked, or lo 
immediately communicate to ;I manager any ad$ustments that need to be made. 

Pezhrnan claims that her monthly report l‘or December 3 1,2005 indicated that she had sold 

$48,670 worth ol‘merchandisc, with an SPH of $41 6, which would entitle her to reccivc a bonus. 

However, when she received her paycheck about two weeks later, her paycheck had. no bonus. 

Similarly, in February, the monthly summary posted on the bulletin board indicated that Pe~hrntm 

had sold $40,022, with an SPH of $401. Again, however, her paychcck failed to show a bonus. 

On each occasion, Pczlmaii complaincd to Judy I .ogan, Store Manager for Talent at Ann 

Taylor’s Madison Avenuc shop. Pczlinian was told that, on both occasions, slic liad rclicd on an 

SPH number which was c r r o i i c ~ ) ~ ~ ~ ,  in that slic liad actually w o r l d  more hours, as rctlcctcd in her 

paycheck, causing Iicr SPI I to fall below $400, negating her right to ;1 boiius 

Plaintiff claiiiis that slic riiadc “ciiiployrriciit decisions” based OII the validity of tlic nuiiibcrs 

posted weekly on the board ( P e h n a n  Afliiin. of Law in Support of Aincndmenl, 7 lo), in that she 
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hoth agreed to work extra hours 011 occasion to help. for exaaniplc, with the clean-up oftlie storc after 

hours, and also that she “established ;L selling pact.” based on tlic posted ST’H (Pezhman Affirm. in 

Support of Mciiio of Motion to Amend, 11 8). niid that slic would not have worked extra produciive. 

while less lucrative hours, had shc hiown that the SPI I was incorrect. She claiiiis that she 

“established :t selling pace in equilibrium with most ol‘her co-workers i i i  view of the accuracy ofthe 

statistical ranking,” and that, had she known Ilia[ the numbers were “deceptively inflatcd,” she would 

have either have “implemented a rnore aggressive selling pace to compensate for the inflation” or, 

if she had known that “the incentive was unaitainable,” she would have “instituted a lcss stresslirl 

SPH.” Id. 

Pezhman claims that, shortly alter she made a I‘ornial coinplaint to the 1,abor Department 

rcgarding her unpaid bonuses, she was transferred to a less lucrative floor, where shc would be 

unable to keep up her selling pace. She complains that, sometime thereafter, she was tcrniinated. 

allcgcdly in retaliation for hcr coriiplaiiits to the Labor 1l)cpartment. 

Pczliman comnicnccd this action, alleging, ainoog othcr things, violation of the New York 

Human Rights Caw and the Administrative Code of the City of New York, bccause her supervisors 

allcgedly refused to address i’ezhman’s complaints that she was subject to a hostile work 

environment, consisting ol‘ l‘ellow workers allegedly making derogatory comments about people of‘ 

Middle Eastern and South Asian ancestry’, a.nd by allegedly calling Pczhmaii “crazy” and “sick in 

the head.” See r . ~ .  Complaint, 7 28. Pezhman also brings a claim under Labor Law fi 191, for Ann 

‘I’aylor’s alleged failure to pay her wages. 

’ Pezlmian c l a i m  to be of Iranian ancestry 
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In the present motions, Pczhmaii seeks to add a causc of‘ action for negligcnt 

inisrcpl-csciitation. claiming lhat Ami Taylor v, as negligent in hiling to verify thc accuracy of the 

SPHs, upon which Pezhmzln would justiliablj rely. l’ezhnian also seeks leave to add scvcrnl co- 

workers and supcrvisoiy pcrsoniicl to tlic action. 

In the event that Pezlmian is permitted to amend her complaint, she also sccks partial 

summary judgment on the negligent misrepresentation claim, as well as seeking partial summary 

judgment on lier prcscnt T,abor TAW $ 191 claim. Ann Taylor, in the event that amcndment is 

granted, requests partial summary judgment dismissing the potential cause of action lor negligent 

misrcprcsentation, as well as on Pezhnan’s Labor Law 5 191 claim. N o  other causes ol‘action in 

the complaint, or proposed second amended complaint (amended complaint), are iniplicakd in the 

present motions. 

DISCUSSION 

A. Amendment 

“It is settled that leavc to amend a plcadiiig shall bc freely given (CPLR 3025 Ib]) in the 

abscncc of prc-judice or surprise, although this Court has consistently held that i n  order to conserve 

judicial resources, examination of the underlyjiig merit of thc proposcd amendment is mamdatcd.” 

T/iumpson v Coupcr, 24 AD3d 203, 205 (1st Dept 2005); ,sw d s o  Picr 5 9  Studios, L.P. v C‘helstla 

Pier-s, L. P . ,  40 AD3d 363 ( 1  st  Ikpl2007);  st(t( Lrlso Verizun New Yurk, Jnc. I’ I:‘on.volidnted Edison, 

h c . ,  3X AD3d 391 (1st Dept 2007). ‘kl-efore ,  the coui-t niust first dctcrniine whether there is any 

merit to Puzhiian’s proposed cause of action fox riegligciit misrcprcscntation. There is not. 

“A claiiii for ncgligcnt misrepresentation requires the plaintif{ to dcnioiistratc ( 1 ) thc 

existence of :i special or privity-like relationship imposing a duty on the dcfcndant to impart coirccl 
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information to the plaintii‘l‘; (2) that the, inrormalion was incorrect; and (3) reasoiiahlc reliance oii the 

inf‘orinatioii.” ./.A. 0. Acqirisition C:’orp. v ,Stm>i/.sk,, 8 NY3d 144, 148 (2007); , s w  crls‘o Purrott 1) 

C’oopers CC I,.yhraiid, I , . L  1’. , 9S NY2d 479 (2000). 

Pezhman maintains that a special relationship between herself and Ann Taylor came into 

being as a result o l  the creation of the PIMS report “since the purpose of the bonus plan was lo 

induce plaintiff to sell at an aggressive pace with the expcctatioii that she would rcccive a monetary 

reward ... .” llczliniari Affirm. in Further Support ol‘Motion for Partial Summary Judgment, 7 8. 

In other words, Pezhman maintains that a special relationship approaching privity was created by 

Ann Taylor W~ICII it gciicratcd the weekly reports specifically to encourage associates to reach a 

bonus-levcl sclling pace. 

Tlic facts as allcgcd do not reilect a special relationship; they describe an cmployee-cmployer 

relationship which Ncw York law does not consider thc sort of relationship rcquired lor a ncgligent 

misrepresentation claim. See Kiwis  v Arntrimcd USA, Inc., 34 AD3d 250 (1 st Dcpt 2006)(einployce- 

employer relationship aloiie does not create privity). Pezhnian’s rcliance on Oksining [Jnion Free 

School Di,s/ric/ 1’ An&rson LciRocccz Andwmn (73 NY2d 41 7 [ 1 S W ] )  to establish privity is riot 

valid. In Ossining, the C‘ourt found that a special relationship approaching privity cxistcd between 

an engineering firm which crcatcd a report concerning the stnictural somdness ofa  building, which 

was inaccuratc, but upon which the building’s owiicr had relied, to its detriniciit. The Court licld that 

a rclatioiiship approaching privity had resulted from tlie iact that the engineering Grm was aware that 

the report would hc transmittcd to the owner, “with ttic objective thereby of shaping [the] plaintiff‘s 

conduct,” thus creating a “duty of diligence.” I d  at 426. 
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In the present case, Pezlitnan claims that Ann Taylor created the SPll reports with the 

knowledge that sales associatcs wo~ild rely on them in pacing their work so as to iiieet the hotiiis 

requirements. I-lowcvcr, the Plan rnalies clear that tlic pirpose ol‘the Plan was to cause tlic sales 

associates to “delight their clients and drive protit for the company while rcwarding high pcrforming 

sales associates for proven Gnancial results.” Logan Aff., Ex. A. That is, the l’lan’s purpose was 

to maximize Ann ‘i‘aylor’s profits, and enhancc sales associates’ earnings, not to allow salcs 

associatcs to tailor their work habits to meet iiiccntive requirements, without regard to Ann Taylor’s 

profits. Ami Taylor never meant to reward sales associales for working just enough to obtain a 

bonus. No special relationship approaching privity was created by the generation of the monthly 

reports. Therefore, Pezhman’s proposed cause of action for negligent i7iisrepreseiitatiori fails to 

allcgc a major arid necessary elcmcnt of the cause ol‘ action.’ 

Pczhiman has alsu f d e d  to show justifiable reliance. The Plan specifically stated that the 

SPI I numbers appearing in PlMS could bc incorrectly inflated, duc to clocking errors. Whethcr or 

not Pezhmn’s weekly SPI 1 numbers were iiillated due to clocking crrors or not’, she was 

forewarned that the moiitlily reports might be incorrect, and was not justificd in relying on them lo 

deteniiinc what selling pace slic would assume. In sum, Pczhman has not cstablished her- right to 

arncnd to add a claim Lor negligent iiiisreprcsenlatioi. Consequently, Ami ‘I’aylor’s motion l‘or 

partial summary j iidgmcnt dismissing this cause of action is denied as moot. 

-’ Pczhman claims they were not due to clocking crrors. 

6 

[* 7 ]



of’rrustees ol‘ Colaale Rochester Divinitv SclnoollHcxley Hall/Crozier ‘I‘heol. Seminary, 254 AD2d 

709 (4th Ikpt  1 998) (complaint alleging discrimination did r io~  meeting pleading requircments ol‘ 

CPLR 301 3 because the allegations did not identify the d e f d a i i t  with particularity). ‘There are lcgal 

arguments to be made coiiceriiirig the addition into Pezlunaii’s action of iiew defendants, especially 

as to their inclusion in the causes of action for discrimination, which must be addressed before this 

Court can dctcriiiinc ifthe amendment has merit. Aim ‘I’aylor should be perinittcd to respond to any 

arguments Pezhman might raisc in  dcfciisc of hcr proposed amendment. Thercfore, Pezhniati’s 

motion to add party dcfciidants is denied at this time, with leave to renew upon proper papers. The 

Court does not reach tlic issue of whether the proposed amendment lacks merit.’ 

“‘The proponent of a summary judgineiit motion must make a prima facic showing of 

entitlciiicnt to judgment as a inattcr of law, tendering sufficient evidence to cliiiiinate any iiiaterial 

issucs of hct.”’ Kcssclnzm $7 L e v ~ r  House Kestatirwzl, 29 AD3d 302, 303 (1 st I k p l  2006), quoting 

Winegmdi~ NCW Ynrk liniversily Mcdiccil C’entcr, 64 NY2d 85 1,853 (1  985). Upon the presentation 

ol‘apriina facie case by the movant, the buxdeii tlicn shifts to the motion’s opponcnt to raise a triablc 

issue ol‘ l‘act. Kc,s,selmi7n, at 303-304. The evidcncc on a motion for summary judgment should be 

liberally construed in fiivor oi‘the mii-tiiovant. fd The court’s role oii ;i siirllmary.judgment motion 

“is solcly to dctcrrnine i C  any triahlc issucs exist, not to dctcrminc the merits 01‘ a n y  such issws.’’ 

Shehirn 1’ Gntig, 2 AD3d 166 (1 st Ikp t  2003). 

’ I ~ C ~ L I S C  leave is denicd, Pczliman has the opportunity to clarify tlic allegations of the 
proposed pro-se amcndcd complaint bel‘ore resubmitting her motion, hy specifying whether 
proposed causes o f  action apply to soiiie or  all ol‘thc clcfciidants, [or example, “First C’ausc 0 1  
Action against clel’endants X and Y only.” This avoids conrusion ovcr whelher n causc of’ iic‘tiorl 

is against an iiidividual mentioned j n  tlic allcgations ~ollowing tlic heading of that cause of 
action, or whethcr the complaint is merely providing background allegations, which occurs o1tt.n 
i 11 pl-0-su pleadings. 

R 
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- i *  

Pezhmaii caniiot pursue her Labor Law claim [or a second reason. While Pezlunan maintains 

only that she rclicd 011 tlic correctness of the weekly postings, assuming that tlicy were corrcct, she 

never c l a i m  to have kept track of her hours hersell.. As a result, there is iio way to actually 

dctermine what hours Pezlman w o r l d  on a weekly basis, or whether or not the wcekly reports were 

corrcct (or that the rnonthly postiiigs wcrc incorrect). Consequently, there is no basis upon which 

to prove that Pezhman was unfairly dcnicd wagcs under the statutc, or what thosc wages were. 

Pczhnim's real cornplaint is that tlic discrcpaiicics in the weekly and monthly postiiigs created an 

unla'air situation, which is not situation Labor Law 5 19 1 was meant to ameliorate. 

As a result oi' the forcgoing, it is 

OKDEKED tliat p1ainliKAma Pezhman's motion to ainetid her first arnendcd complaint is 

denied, with Icavc to renew that part of hcr proposed amended complaint which seeks to add party 

defendants; and it is furlher 

C)RnERED that plaintifl's motion for partial summary judgment is denied; and it is ftirtlier 

O K I ~ ~ I < E I )  that the part of dcfcndaiits' cross motion for judgment 

dismissing the causc of action under Labor Law $ 191 is granted, 

dismissed; and it is hrthcr 

ction is 

ORDT:RF,D that the part of  deI'endaiits' cross motion 

dismissing [he cause ol'actioii for negligent misreprescntatioii is denied as moot. 

Dated: July L$, 2007 
Ncw ork, New York ,I 

. ,.. 

perl'orunaiicu rcsultcd in crihanced earnings for Ann 'I aylor, her bonus was based on Ann Taylor's 
pcrformance. Scc c;lso (Gi4ir-v 1.7 Golhicm, Such,s cC: C'o . ,  3 1 A113d 70 (1st I k p t  2006). 
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