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Plaintiffs, !2!!mkm 

This is an action for damages for breach of contract and unjust enrichment, and a declaratory 

judgment. Defendant Carole Berger (Berger) counterclaimed for damages for breach of contract and 

defendants for a declaratory judgment. Both sides move for summary judgment. 

A party moving for summary judgment must demonstrate his, her, or its entitlement thereto 

as a matter of law, pursuant to CPLR 3212 (b) (JMD Holding C o p  v Congress Fin. Corp., 4 NY3d 

373,382 120051). To defeat summary judgment, Ihe party opposing the motion must show that there 

is a material question(s) of fact that requires a trial (Zuckerman v City ofNew York, 49 NY2d 557, 

562 [1980]). 

The cooperative corporation did not consent to plaintiffs' buying the subject apartment. 

Under paragraph 6.1 of the contract of sale, the purchase was subject to the unconditional consent 

of the cooperative corporation. Pursuant to paragraph 6.3 of the contract, if such consent was not 

given, then plaintiffs had the right to cancel the contract and receive a refund of their contract deposit 

from the escrowee, defendant Alice E. Newman (Newman). If the cooperative corporation's refusal 

or failure to consent was due to plaintiffs' bad faith, then defendant Bcrger could keep the contract 
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deposit as liquidated damages, pursuan, ,.I paragraphs 6.4 and 13.1 of the ontrac t . 

Plaintiffs have shown that they are entitled to summary judgment. They fulfilled their 

obligations under the contract of sale. After the cooperative corporation required plaintiffs to reduce 

their financing from 75% to SO%, plaintiffs cancelled the contract, but the deposit was not returned 

to them. Plaintiffs thus were entitled to a refund of their deposit; and, pursuant to paragraph 13.3 

of the contract, reasonable attorney’s fees, disbursements, court costs, and litigation expenses, but 

not against defendant Newman, as per paragraph 27.3 of the contract. 

Defendants have not demonstrated that there is any material question of fact that requires a 

trial. Defendants did not sustain their burden of proof (see Lindenbizurn v Ruyco Prop. Corp., 165 

AD2d 254 [l“ Dept 19911) to show that plaintiffs intended to cause the cooperative board to reject 

pEntEs’‘being approved as purchasers of the apartment (see Coratza v Jacobs, 277 AD.M 52,53 

[ l”  Dept 20001; Kapur v StiefeE, 264 AD2d 602, 603 [lst Dept 19991). Even if plaintiffs’ 

transactional attorney did tell defendant Newman that plaintiffs wanted to get “out of this deal”, that 

was after the cooperative board changed the financing terms from that of the contract, which was 

unacceptable to plaintiffs. 

Generally, a dcclamtoryjudgment cause of action should not be dismissed (hnzrr. v Wagner, 

11 NY2d 317,334, cerf denied 371 US 901 [1962]). However, where, as here, the parties have a 

sufficient, alternative remedy asserted in another cause of action, such as breach of contract, the 

declaratory judgment claim is unnecessary, and it is proper to dismiss that cause of action (Apple 

Records v Capitol Records, 137 AD2d 50,54 [lst Dept 19881). 

Therefore, by this court’s July 16, 2007 decision and order, plaintiffs have been awarded 

summary judgment against defendants in the amount of the $99,999.00 escrow deposit, which shall 
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be paid to plaintiffs by defendant Newman; costs and disbursements against defendant Bergcr; as 

to liability against that defenddnt for reasonable attorney's fees and litigation expenses, which must 

be assessed at a hearing; and dismissing the counterclaims. The cross motion was granted to the 

extent of awarding defendants summary judgment dismissing plaintiffs' third cause of action. 

Dated: New York, New York 
July 17,2007 RICHARD F. BRAUN, J.S.C. 
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