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SUPREME COURT OF TIIE STATE OF N E W  Y O I i K  
COUNTY OF NEW Y O R K  PART 39 

1’OWN HOUSE STOCK LI-C’, MEADOW MANOR STOCK 
LLC‘, STEVENSON ‘I’OWEIIS STOCK LLC‘, C‘Ol.LJMF3US 
MANOR S‘I’OCK LLC, WESTWOOD JTOUSE STOCK LLC, 
LIlG1113KIDC;E HOIJSE STOC‘K LLC, TOWN HOUSE BI 
L.P., MEADOW MANOR BT L.P., STEVENSON TOWEKS Bl 
L.P., C‘OLIJMBUS MANOR HI L.P., WESTWOOD HOUSE 

RISCAYNE LP, 

X _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ l _ l _ _ - - - - - - - - - - - - ~ ~ - - - ~ ~ ~ ~ - ~ - - - - - ~ - - - - - ~ - - -  

BI L.P., HIGHBRIDGE I IOUSE BI  L.P. and s-imxri 

I-’ 1 ai n ti f h ,  

- agiiinst - 

COBY HOIJSING CORI’., THE JONATHAN COMPANY- 
TW, THE .IONA‘I’HAN COMPANY-MM, TIIE JONATHAN 
C‘OMl’hNY-ST, TJIE JONATHAN COMPANY-C‘M, ‘I’HE 
JONATHAN C‘OMPANY-WH, I-IIGIJHR1T)GE HOUSE 
COMPANY, T.H.W. H O I  JSING CO., INC., MI-:AL>OW 

Index No. 0025 14/00 

Jc/L 2 !> ZgQ7 MANOR, TNC., STEVENSON TOWERS HOUSING CO., 
INC.,  CXILIJMBIJS MANOR INC‘., WESTWOOD HOUSE, 
INC‘., HlGHBRIDGE IIOUSE, INC?., HIGHBKIDGE 
HOUSING ASSOCIATES, AFFORDABLE HOUSING LLC, 
PORTOFINO R I S C A Y N E  LLC, LESLIE M. WESTREICIH 
aiid SS SONTAG QI LLC., 

&!$, \-.. . 
,1,, 1 7 , p  m&)y;,, , \  

+ i , ’ , .  ’ - , ; j , - , , .  

I , , . : .  ;I:-;- 
,- . )-/,“;. 

In this aclion, defciidanls seek an award o r  reasoi~ablc attorneys’ fees pursiianl to ii 

“pl-evailirig parties”provisioii in a real cstatc conlract. Plaintiffs oppose, conteiiding that dcfcndmts’ 

reqiiesl is Linlimely and that the plairitiKs wcrc the prcviiiling parties because plaintiffs won the 

central claim in this disputc, aiid they obtained substiintial relief for lhal claim. Poi- the 1-easoiis 

s t at ed be I c) w , de I i-ii d an t s ’ i i  i c) t i c)  11 i s d c 11 i ed . 

This case coiiccms thc ciiforccimcrit of real eslate contracts lo pur-chase and sell propcrtics 

il l  New York m d  Florida. IJnder the “Poi-loiiiio Agreement,” plaintiKs agreed to sell defendants 
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“Portofim,” a Florida aparliiicnt coniplex. Under the “Option Agreement,” derendants agced to sell 

plaiiiliffs six Mitchell-Lama buiIdings in New York. A “S~ipplciiiciitd AgreciiiciiL” connected [lie 

deals. On April 3, 2006, the parties executed ;in agl-cement entitled “Ag-eement Amending Option 

A 2 ree ti1 en t , 1’0 rt o li 11 o A g e  em en1 and S 1 I p p 1 em cii t a1 Agrccni cii t , ” ( t h c ‘ ‘ S c t t 1 c iii c n t A g rcc m c i i  t ” ) , 

which amended certain provisions 01 tlie Option and Portolino Agrccmcnts and declared the 

Supplemental Agreement n t i  I 1  and void. Under the Settlcnieiit Agree tiicii t, the piirch~isc p ri cc hi- 

Poi-lofino remained $95 million, biit the purcliasc price lor tlic Ncw York piqxrlics incrcascd from 

$120 million to $130 million. 

Both the Portofino and Option Contracts contained “prevailing parties” attoiiicys’ k c s  

provisions that tlie Settlement Agreement did no1 amend. 

Section 33.3 of (lie Oplion Contract states: 

In thc cvcnt of any litigation bctwccii tlic partics arising out of thc subject niatter of this 
Agrceiiient, including without limi~atiun, any clispilk or actioii premised Lipor1 n claiiiicd 
br-cadi oFtlic tciiiis, conditions or covenants ofthis Agrccnicnt, the prevailing party in such 
action will be entitled to recover all reasonable attorney’s lees, court costs and dishurscmcrils 
h a t  are incurred by i t ,  From the other party, 

Section 6.2 1 of the [’or-tofiiio Agreement st;ites: 

in the cvciit ofatiy litigation hctwccii the pxlics Lindcr this Agrccmcnl, the prevailing party 
(i.c., the party to which tlic jLidyiicnt or decisioiis shall he more fiivoi-able oii all s iyi i~icant  
issues) shall be entitled to reasonable allon-leys’ lies and court costs at Imtli the trial and 
appellate Icvcls. 

The Setllemeiit Agreeiiienl provided that Porlofino a i id  the first group 01 New Yor-lc 

propcrtics would close simultancoLisly, and it contaiiicd 3 time of tlic csscncc clause. ‘I’he parties 

exercised their contractual riglit to adjourn tlic closing datc to JUJX 29, 2006. 0 1 1  .lune ?‘I“’, the 

parties closed 011 five of the six New Yorlc propel-lies, and thus plaintiffs paid an allocatcd pi-tion 
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of the $130 i~iillioii purcliase pricc. ‘I’hc partics agreed to close 011 the sixth property after clefelidants 

cotild legally tcnclcr Ihc deed pursuant to the Division 01.. Housing and Coiiiiiiirnity Rcnewltl 

( ‘ ‘D Fl C‘R”) I-egu I a li on s Lo I- 111 c pi-] vat iz at ion c) f Mi t c 11 e I 1 - Laii i :I b u i 1 d in gs . H ow cv er, de f’cn d a11 t s 

r-el‘iisetl to close the $95 million Poi-loli~io (leal, proiiiptjiig litigation in New York and Florida. The 

parties accused each otllerofhreactiil?g the Poi-tofino Agreement. Both parties invokcd lhc pm”sion 

in thc Portofiiin Agrcer-ricnl Iliat awarded llie noli-breaching party the $4.5 million deposit that was 

h e l d  in :it1 escrow account, and ex11 party claiined it was thc non-breaching party entitled to t11c 

deposit. 

IIistoqJ oJ‘New Yni-k trttrl Flot-idii Proccdyqs:  

0 1 1  .I iiiic 23, 2006, the defe~idanl-s that were the purchasers under the Portotino Agreement 

filed a lawstiit, Portofjiiu f l i suy i c ,  I,/,<’v. ,St~~llrll.Bi.~cr~.vrIc, L. P., Case No. 06-1 2284-CA-06, in tllc 

I I ‘’I Judicial Circuit Court of MiamI-Dadc County, Florida for rctuiii of tlic $4.5 million deposit. 

The Florida Coniplaiiit allcged the purchasers were cnlillcd to rctum of their deposit bccairsc of 

v ai-i o ii s cx t er-11~1 de reds,  

On .luly 17, 2006, plaintiLli commenced this Ncw York action claiming that defendants 

breached the Por-tolino Agreement by reriising to close, dcspite the time of the essclice provision, 

entitling them to 1111: $4.5 million dcposiI. The Cotziplairit also alleged that plaintiffs would not have 

agrecd lo pay an addilioiial $10 million for tlic New York properties had they known that the 

defendants never jiiteded to closc on Portoflno. That allegation suppoitcd its fraiid~ilent inclucemcnt 

and hreacli orthe covenaiit of‘sood faith and hirdealing claims that sought recovery oTS10 million. 

Plaiiitirfs also sought ;in iiijuiiction pi-evcnting dehidants  from litigatiiig in Florida and attonicys’ 

fees ptrrsuant to Section 6.2 1 of the Portofirio Agrecment. 
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In a decision entered on September 1 1 ,  2006, this Couit dcnicd aii application to stay this 

action in fiivoi- of the Florida action bccausc it  had been extensively involved in the prior litigalion 

tlial had culminated in the Settlciiieiit Agreement. ‘I’hc Appcllatc Division affii-iiicd tlic stay dciiial 

in T o w  Hoiue  Stock /,/,I-’ 1’. I ’oby  Hozising c’oip.,  36 A.D.31 509 ( 1”  Dept. 2007) based on “this 

action’s coiiiicctioii to the New Yor-k litigation.” ‘1’1iat decision also dismissed plaintifi’s’ fiaudulciit 

induccinciit claim bccaiise i t  was not suC1icientlydistiiict from tlic $4.5 millioii claim. On Novcmlm 

I I ,  2000, the Florida court stayed the Florida action in favor of this New Yol-lc action. 

In ;I decision dated March 12, 2007, this Court ganted plaiiitills’ iiiolioii hi-pal-tial siiimiiai-y 

judgment oil the causc of action seeking a declaratory judgment. ‘I’hat decision found that tlic 

defendants brcachcd tlic Por-tolirio Agreement, and i t  awarded plaintiffs the $4.5 inillion deposit and 

attorneys’ fccs piu-sirant to Section 6.2 1 of tlie Poi-toi-irio Agrcciiiciit. Tlic attorneys’ i‘ce issue was 

severed and refeii-ed lo a Special Referee. 

hi a decision dated March 10,2007, this Court disiiiissccl plaintiffs’ rcmainiiig cause ol‘action 

li71- bi-each orthe covenaiiI ofgood fiiith and fair dealing because it diiplicated tlie $4.5 iiiillioii claim. 

P 1 ai n t i frs co 11 ceded t 11 :i t i IS  c a LI s c of :IC t i c)  11 s cck i I i g to eiij c) i i i  de fend ants rrom comiii en c i ii g add i t  i o i i  a I 

proceedings was moot bccausc tlic Florida action was already stayed 

“Prwrri f iq  Prrrty ”: 

Ddeiidants contend lhal they are tlie “prcvfiiliiig parties” with respect to claiiiis aiising from 

the Option Agreement since defendants succccdcd in their- niotioii to dismiss the fraudulciit 

inducement and br-each of [lie covenant ofgood r‘aith and fail- dealing claims. Plaintiffs contend that 

only one party can be the “prcvailiiig party in the action” and since plaintiffs succccdcd on the central 

issue in this dispute, the recovery oi’tlic $4.5 iiiillioii deposit, they are thc “prevailing partjcs” in this 
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act i o 11. 

Thc party scckiiig contractual attorneys’ fces must request that rcljcf bcforc entry of 

j i idgicii t .  Goldcw 1’. AdiiI~ijy/.s llisti*ihzitoi.s, L r d ,  cl ul., 256 A.D.2d 21 5 ,  21 6 ( I “  Jlept. 1YIS). 

Dclc‘cridaiits brought this motion alier entry of the March 16, 2007 decision dismissing plainliffs’ 

bi.cach of tlic covciiant of good faith and lair dealing claim. Ikfendants iicvcr rcyucstcd attorneys’ 

fccs piwsiiant t o  the (Iption C‘otitract in co~i~icctIoii with the previous motions in this action, and 

defendants’ general request for attorneys’ li-cs i n  tlic final “Wherefore” claiise of its Septcmbcr 19, 

2007 Aiiswei- did not refer to llie real estate contracts. 

Additionally, Section 33.3 of tlic Optioii C‘ontract awards attorneys’ fees to the “pi-cvailing 

party i i i  s d i  action,” not tlic prcvailing party on a particular niolion. ‘1’0 dctcmiiic wlicthcr it party 

has 1mxiilcd [or the purpose of awarding contractual attoriicys’ Ikes, i t  is necessai-y to consider h e  

“truc scopc” of‘ the dispute litigated. ‘14ie “lircvaililig party” must prevail 011 the central claim 

advanced and rcccivc substantial rclief h i -  that claim. Sy/ws 11. RFD Third Avs. I,4ssor*itrtcJs, LLC?, 

30 A,D.3d  279 (1”  Dept. 2007). However, the “prcvailing party” need iiot succeed on every claim. 

~orrl.c(ojMriiicrgo.s of55 Wulkcr Slrccl I.biic(c)iiiiniiiiii 1’. W(ilkerS‘ti~eet, LLC, 0 A.D.3d 279 ( 1 ”  Dcpt. 

2004). 

The claim lor the $4.5 niillion deposit rlorniiiatcd the litigation in both Florida and Ncw 

York. Plaintiff5 wcrc awardcd the deposit, interest, and attorneys’ fccs pursuant to tlic Portohm 

Agrccriiciit, and dekndants have nol been awirded moiictary rclief in this action. In Ulr1,ylock rS, 

Pr~irtiteis L P  1’. 6119 FiOh A I W I Z ~ C  Put-liit‘rs L L C ’ ,  29 A.D.3’d 470 ( 1  Dept. 7006), the C k i i i - t  dcnicd 

“prevailing party” status to [he p:u-ty that “did not receive substantial relief as a result oftlic Sup~-cme 

Court’s disposition ofthc motion and ci-oss imlioii.” Here, defcndants succccded in  their dismissal 
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motions, liiit tlicy were not awarded any monetaiy rclicC Thus, i t  is the plainLiffs that arc tlic 

“pi-evailing parties” in this case because they pi-wailed on [lie central claim in this action and wei-e 

aw mi ed s 11 13s t ani i ;i 1 re I i e f i 11 co ti 11 cc t i o 11 w i tli that  c 1 :i im . 

Accordingly, it is 

ORDERED that defendants’ motion is d e n i d .  

DATED: .rlliy 20, 2007 E N T E R :  

\- 
Hclcii E. Frccdni:tn. J .S? 
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