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DECISION 
ORDER 
and 
JUDGM KN‘1’ 

‘I’his action, seeking a dcclaration that plaintiff insiircr is not obligated to defciicl ;rnd 

iiidemnily dcrendants, arises oLit o r  :i claim lbr defcnse iiiicl indemiiity coverage relating to two 

c om p 1 ai r i  t s served aga i 11 s t d c fknd ii 11 ts . I’ I aiiili ff N ali o 11 a1 F i re 1 11 s LI r;i i 1 c e Coin p m y  of Hard lbrd 

(“Nalioiial Fire”) denied coveragc bascd on untinicly notice. rlefcildants G-IJni t Records, lnc. 

claiming ii rcasoiiablc belie1 that Ihey were riot liable for the iiicident that provokcd thc claims. 

Nalianal Firc Iww iiiovcs for suiiiniary judgmcril declaring that G-Unil is not culi tlcd lo 

coveragc for liiilui-e to compiy with thc policy’s notice conditio11 

indemriilicatiut~ covcragc fi.0111 April 29, 2004, to Apt-il 29, 2005. The rclevnnt provisioiis of‘lhe 

policy ;ire ;is fhllows: 

E. GENEKAI. C’(1)NDITlONS 
13. Duties in thc Eveiit of Ocrrirrmcc, Off’ciisc, Claim or Suit 
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S. You must scc to it that we are notified as sooii as placticable of xi 

“occLirreiiuc” or offense which tiiay resiilt in a claiin. ‘1’0 the exteiit 
po s s i h 1 e, no t ice s lio ti 1 d inc lu (1 c : 

i .  How, wlieii and w l w c  tlic ‘ 6 0 c c i ~ ~ ~ - ~ i ~ c e ”  01- ull-ense took place; 
i i .  ‘I’he iimies and addrcsscs of‘any iiiJ iir-ecl persons or witnesses; 
;I 11 d 
iii .  The iiatiirc and location o f  any iii.jury o r  diIiIIngc arising oLit 01. 
the 6’occIlI-rellcc” o r  offcnsc. 

9. I l ‘ a  claiiii is iiiadc o r  “suit” is brought against any iiisurcd, ynu iiiiist: 

i .  Inimcdialely recorci tlic specilics d- the claim or “suil” and tlic 
dale received; atid 
i i .  Notify LIS as soon as practicahlc. 

You iiiust see lo i t  lliat we receive written notice of the claim or “suit” :is 
sooii as practicable. 

F. DEFINITIONS 
13. “Occurrciicc” iiicaiis ail accident, including coiitiiiuous or repeated exposure 
to s 11 1) s t a ii ti a1 1 y th c s alii c gcn e r a  1 11 ami h i  I con d i t i o ii  s . 
13, “Suit” niearis ;I civil 131-occctiiiig, I I I  whicli damagcs because of “bodily 
iiijury,” “pruperty clamagc,” “permiid i iijuiy,” or “advertising iiij wy” to which 
this insuraucc applies arc allcgcd[.] 

On .lmiiary 2 1 , 2005, recording artist Jayceoii Tayloi- and tiis mariagcr James .I. 

Rcdiiiond piirporkd agciits of G-IJiiit-allcgcdly assaulted filiii-niakcr- Kwasi Jones and radio 

host Richaid Dunkcrson after an interview at WKYS radio station in Lanliam, Marylaiid. In 

March, 2000, .loncs 17rought suit against G-Unit (the “lirst Jorirx action”), alleging xsault aiid 

batlci-y against Taylor and l<eclnionci, and ilikiitioiial iii fliction of emotional cl istrcss against G- 

Unit. ‘I’lic coriiplaint alleged that GIJ i i i t  participated in a “campaign ol’linrassment” aiid 

“iiilciitioiial, cdculalcd, deliherale, and malicioiis taunting” by rcleasing a soiig entitled “Hiitc I t  

or LOVC It,” which “gloats, rcininds, and rclcrciiccs the atlack c ~ i  Plaiiitiff.’’ On M a y  3 I ,  2006, 

Jones filed an ariicndcd complaint (the “sec01ic1 ,Jotips ;tcIiciii”) which iricludcd G-Unit in the 

assaiilt m.1 battery counts a n d  added counts o f  civil conspiracy, false iiiiprisoiiiiicnt, invaslon of 

privacy, a i d  ricgligent hiring, traiiiiiig, supcrvisinii arid rctcritioii. On October 2, 2006, 
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tendered claim lor  hotli actiolis 011 Octobcr 18. 2006. 

“At the time ol‘oiii- 1-esci-vation 01.1-ights letter we were not x m r c  tllxt t l ic Jones 
coiiiplaiilt was liled aiid served in March of200G. O r  tllat an ;ippearaiice was maclc 011 

I G-Unii’sj bcliall‘on April 2 I ,  2006. Il was not until Boyd Slccth’s ciiiail ol‘November 
15, 2006 thal we wcrc iiiadc ~iwarc that G-Unit Rccords, Inc. and Clurtis Jacksou 111 were 
O H  iiotice of h i s  iricidcnt and Jones’ coinplaint i n  March, 2006. N F l H  did not rcccive 
noticc li-om GLUiiit Records, Inc. or Curtis Jackson 111 of  either the incident or either of 
the complaints until October 18, 2006.” 

National Firc subsequently broiiglil suil seeking a decIar~iloryJudg11i~”1i1 that i t  is not obligated lo 

actions. Whether noticc i s  timely irnder xi “;IS soon as praclicablc” cla~ise is ;I qiicstioii 01’  

2007). ‘rhc 1-easonablcncss ol’a dclay i s  lrsiially a cliiestion for tlic jury,  bi l l  in appropriate 
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~ 

was not liable for tlic Janiixy, 2005 incidciit provoking tlie ./ories action. A good-Giith belief of 

noli-liability niay exciisc a hilio-e to give timely notice, providctl that belief is rcasoiiable under 

all the circumstances. Cirrwt Cirircrl  Krct1t.y C‘orp., 5 NY3d at 743. ‘I’he reasonablciicss or such 

bclicf is oi-dinarily a question of fiicl prccliidiiig sumiiiary,judgment. W/7 i l~  v. C‘itv o f N c w ~  Yot-X., 

8 1 NY2d O S S ,  OS7 ( 1  993); Witriol I), W r v d c v s  1ii.Y. G‘roi~p, 25 1 .4D2d 497, 498 ( 1  st Depl. 199S). 

However, G-Unit’s bclicf i n  non-lia.bility h r  the iiicideiil was 110 longer ;I viable cxc~ise ~ i i c e  the 

./oric.c coiiiplaiiil was scrved in March, 2000. Oiic,c suit was filed, GUi i i l  was under tlie fiirtlicr 

obligation lo noti fy National Fire of both the Jotitcs aclioii and the iiiiderlying incidciit. Even i f  

G-Uriit lxlicved lliat it the sui[ was mcrillcss, “[t]Iiis hclicf‘would no doubt be based Lipon IBct[lal 

iiivcstigatioii ol’ihe occiirrcncc and legal analysis of  the claiin. The opportunity to conduct sucli 

irivestignlion and rcscarcli is the vcry rcxoii for thc noti lication rcquirement.” Silrlc o / ’N.  IT, v. 

B/[ i i ik ,  27 F3d 783, 706 (2d Vir,  1994) (applying New Yo]-k law). 

Rclying on Morris l’trik C‘oiirt-, C - ’ n r p .  1 1 .  Niiriotirrl lJrrioi7 F i w  IHS. ,  33 ADBd 763, 765 (2d 

tlcpt. 2000), G-LJiiil nonetlieless coiltends tha l  thc dclay sliould tx cxcuscd becausc tlic first 

./mics. cornplaint was too L ‘ v a g ~ ~ c  and gciicr-alized” io be properly understood ;IS i~iiplicatiiig G- 
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Unit. I n  Morris lJ l / rk ,  tlic insured failcd lo tiinely notify its excess liabilily carrier o l ‘ a  coiiiplaiiit 

which conlainetl ; i i i  iirl ( / r t i i i i r i m  clausc scekiiig ill1 ariiount well in excess or ils primary covcrage. 

The Seuorid Delxii-tnlciit hcld tha t  the 

noli I)/ bccatisc ~ l i c  complaint contained “only vagile uid gciieralinxi allegations o1‘injwy 

without aiiy pat-ticti1;ir-i ty or- substantiation." I d .  Tlic instant case is clistiiigiiishable. Here, limcly 

notice was i i o t  given 01‘thc (xciirrcncc, the originnl action 01- thc iaiiicnded action. Ptirther, tlic 

Morris Pr/t./i courl expressly limited its holding lo sitiiatioiis where noticc lo ;in excess liability 

carrier is a l  issuc. fd. National Fi1-e is not an cxcess liability carrier; it provides “lirst-clollai-” 

clefciise aiid iiideniiii fication. In order- lo fulfill this fiiiiclion, it musl have a reasonablc 

oppoi-t unity to investigate thc merits uf ~ h c  claim and prcparc ;i coiiipctcut dcknsc. ‘1’1131 (lie lirst 

Jriti[!(,E action was “vagut: aiid gencralizcd” did iiot r-clicve (:;-Unit of its duty to notify cithcr a h -  

the occurrcncc or alier the sccoiid h r c ~ s  action was scrved. Morcover, even i f  the tincertainty 

surrounding the first ./orws action WBS a surficicnt excuse for the delay, the 4% inontlis after 

receiving tlic amciided complaint b e h c  tendcring claim, would be uiireasonahle ;is a mattcr of’ 

law. h’w P o i ~ i ~ ~ ~ / +  Airt/ioi-iti~, I 17 AD2d at 342. 

d11 i r i / i t {m  clausc was insu(’kiciit to ti-iggci- a duty to 

H. 

G-Unit argues that it rcasonably belicved it was not liable lor the .lariLiai.y, 2005 incident 

Tlr c3 /I I I I I / (c  YS ri I I ‘4 c fir) j 1 

and, tllercl’orc, had no di.ity to notii j  of tlic L ) z J ~ I ~ ~ P I : v ~ ~ z  iiiciclent irntil i t  was actually servcd. 

Howevcr, service of the . ~ O ~ J P S  action bclies any ~irgunient that G-Unil’s belicrin lion-liability for 

the .Ianuai.y, 2005 incident was reasonablc. Joncs clearly rcI‘crcnccd Dtinkcrsori ;IS ;i secorid 

victim in thc altcrcation aiid gave G l - I i i i t  notice that an  actio11 by 1)iiiilicrson would hc 

forthcoming, or, at the very leasi, that the .J:ini~ary, 2005 iiicidcnl slioulcl be rcpol-tcd. Thus, (mcc 

thc Jo~ir:s action was lilcd in M a ~ l i ,  2000, G-lJiiit’s hclicr iii noli-liabilily Tor the ;iltcr-catiori was 
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nu longcr r-easoiiablc, and i t  was ohligatcd to pi-ovidc notice “ a s  sooii as practicable” of the 

1)iinkersoii occiirrciicc. 

(.’. 

Altlio~gli (3-llnit’s iioticc was untimely, Nalional Fire may iionctliclcss l x  cstopped from 

‘I l/t  I cj/ili ciss of Nritioli 111 Fire ’,Y l . l i L ~ r l ~ i  iiiii’t. 

dcnyiiix cove~ igc  hccause ul’its own dclay i l l  disclaiming wvcrngc. Tnsui-aiice Law 9 3420(d) 

rccluii-es ;in iiisLii-;tnc(: conipany 10 givc written nolice o f a  disclaimer “ a s  sooii ns is reasonably 

possible.” “[T.llle momcnt Ii-o~ii which the liiiieliness o r  an  iiisurcr’s disclaimer is uieasured is 

the datc on which it lil-st reccives inforniatioii that would ciisqualify the claim, not tlic datc oii 

wliicli i t  rcccivos (he insured's iioticc o I‘claiiii.” 2540 Associiilc).s, I w .  1’. ilssicrrr.rrzii)tii G‘cwct-ii/i, 

Xp.A. ,  271 AD2d 287, 283 (1st Depl. 2000); b’irsl Fitr~itiri(~1 his. C‘o. 1’. J ~ l c m  C’oiitrcictirtg C-’orp, 

I N Y M  04, OS (2003). An “iiisui-ci-’s failure to pi-ovicie noticc as soon as is icasorial>ly possiblc 

prccludcs effective disclaiiiicr, evcii [whcrc] tlic policyliolcier’s own notice of tlic incidcnt lo i t s  

insurer is iinlimcly.” 1;’irst Fill. Iirs. C. ’o . ,  at 68. 

Nalioiial Fire accepted tlic dcknse with reservalion oii November 14, 2006, then denicd 

covcragc three wccks later oii Decciiibcr 7, 20(36, citing GLJnit’s hillire to tinicly riotily after 

service ofllie complaiiit. Nalioiial Fire’s reservation ol‘i-ighls lcttcr indicates that as 0 1 ‘  

Novcmhci- 14, 2006, it did not know the Iir-st Jot1e.s iiclion had I~ccii served in March, 2C)OG. 

Subscqwmt emails betwecii National Firc and G-TJnil’s counsel show that National Fir-c Icarncd 

o r  thc Mal-ch, 2000 service dale oii Novcnibcr- IS,  2000. Niitioiial Firc’s subscqcient 22-day 

deluy in discIir.iiiiing covei-;ige was rcasonahlc as a matter of law, especially givcii t h a t  the dclay 

spaiiiicd lhe ‘I’haiilissiviiig holiday. S’w, t ’ . g . ,  S‘c-hwtig I). Nor//i  h‘cw /II.Y. C’o., 28 AD3d 462, 463 

(3d Dcpl. 2000) ( 2  1 -day dclay r-casonable); N ~ i / i o / i ~ i ~ i ( k  Ius .  (:‘(I. 1 7 .  1,idhis, 204 AD2d 778,  779 

0 
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party secking to recover puiiitivc damagcs must no[ oiily ckniotislrale cgi-egious tothous coiiduct 

by  which he or slic was aggt-ievcd, but also tltal such coiiduct was part u f a  pattcni ol‘siniilar- 

conduct di I - e c ~ d  at  the p ~ i l ~ l  ic generally." H o u ~ r i o w t  11. RqiiilLlblc 1,ifi) Ass.i,w. L Y o r ,  of [ J . S . ,  83 

NY2d 003,  613 ( l!N4). (G-Uiiit has hilcd lo cstablisli that  National Pirc’s conduct was 

improper, tiiiich luss so egregious as to warrant piiiiitivc ciamages. At t-nost, G I J i i i t  has allegccl ;i 

131-each oi’cotitr-act claim, wliicli by ilscl l- caiinol bc thc hasis Tor an independent toit. Logtrri v. 

Eitipiw Ulicc (‘1-oss t r r i d  fllirtt ShicM, 275 AD2d 187, 192 (2d Dcpt. 2000); Ncizi Yo/4 U/iiv. 1’. 

C T b l l r i t l c ~ l r t r t l  /m. C‘O., 87 NY2d 308, 3 IO ( 1  995), 

Filially, Cj-IJiiit’s cross-claim for violatioii of Geueral Busincss Law 349 is 

~insul~slar~ti~itcd mid, thus, meritless. Accordingly, it is 

0 RD ERE r), A T1.J [_I DG ED A N D  DECLARED that p lai iiti i-T Niiti on al Fi rc’ s 111 oti on lor 

stitiiiii;iry $iidgiiicnl is grantcd; aiid it is li\rlhcr 

0RL)EICED that dcr‘endant G-Unit’s counter-claim arc cfismisscd; nnd it  i s  furlher 

OKDERET), AI3.ILJLXED, AND DE.CII.AKE1) that Natioiial Fire is iiot obligiitecl to 

dcr‘ciid and iiictcmiiilj/ G-\!riit liecords, Inc. and Curtis Jackson 111, aka, “SO-Clent,” i n  the actiolis 

filed by Kwasi lones, Case  No. C‘A1.05 0 8 5  17, and by Richard “Zxulu” Dunkcrson, Case 

Niiinlici- CIALOG 2 1 I I O ,  in  the Circuit Court Tor Pi-incc 

~ a i ~ :  .i[liy I 7, 2007 
NCW Y ~ r - k ,  New Yoi-k 

- ‘? ?Vwnn!?$$vc must - ., .: 

appear Itr pwaon a‘i 0:;. . .  

1.tB) 
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