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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 54

_____________________________________________________________________ X
NATIONAL FIRE INSURANCLE COMPANY Index No:
OF HARTFORD, 604239/00
Plaintift, DECISION
ORDER
-against- and
JUDGMENT

G-UNIT RECORDS, INC. and CURTIS JACKSON
a/k/a “50-Cent”,

DNefendants.
KORNREICH, SHIRLEY WERNER, I.:

This action, seeking a declaration that plaintiff insurcr 1s not obligated lo defend and
indemnily defendants, arises out of a claim for defense and indemnity coverage relating to two
complaints served against defendants. Plaintiff National Fire Insurance Company of Hartford
(“National Iire”) denied coverage based on untimely notice. Defendants G-Unit Records, Inc.
and Curtis Jackson ITL a/k/a, *50-Cent” (collectively referred to as “G-Unit”) justify the dclay
claiming a rcasonable belief that they were not liable for the incident that provoked the claims.
National Fire now moves for summary judgment deelaring that G-Unit is not entitled to
coverage for (ailure to comply with the policy’s notice condition.

National Firc and G-Unit exccuted a contract for the provision of defense and
indemmnification coverage from April 29, 2004, to April 29, 2005, The rclevant provisions ol the
policy are as follows:

E. GENERAL CONDITIONS
13. Duties in the Event of Occurrence, Offense, Claim or Suit
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8. You must scc to it that we are notified as soon as practicable of an
“occurrence” or offense which may result in a claim. To the extent
possible, notice should mclude:
1. How, when and wherc the “occurrence” or oflense ook place;
il. The names and addresscs of any mjured persons or wilnesses;
and
n1. The nature and location ol any injury or damage arising out of
the “occurrence” or offensc.

9. If"a claim is madc or “‘suit™ 1s brought against any insurcd, you must:
1. Immedialely record the specilics of the claim or “suit’” and (he
date received; and
ii. Notify us as soon as practicable.

You must sce Lo it that we recerve writlen notice of the claim or “suit’™ as

soon as praclicable.

F. DEFINITIONS
12. “Occurrence” mcans an accident, including continuous or repeated exposure
to substantially the same general harmful conditions.
13, “Suit” means a civil proceedmg, in which damages because of “bodily
injury,” “property damage,” “personal injury,” or “advertising injury” to which
this insurance applics arc alleged][.]

On January 21, 2005, recording artist Jayceon Taylor and his manager James J.
Redmond  purported agents of G-Unit—allcgedly assaulted film-maker Kwasi Jones and radio
host Richard Dunkerson after an interview at WKYS radio station in Lanham, Maryland. In
March, 2000, Jones brought suit against G-Unit (the “first Jones action™), allecging assault and
battery against Taylor and Redmond, and intentional infliction of emotional distress against G-
Unit. The complaint alleged that G-Unit participated in a “campaign ol harassment’ and
“Intentional, calculated, deliberate, and malicious taunting”™ by releasing a song entitled “Hate It
or Love It,” which “gloats, reminds, and references the attack on Plaintiff.”” On May 31, 20006,
Jones filed an amended complaint (the “second Jones action’) which included G-Unit in the

assault and battery counts and added counts ol civil conspiracy, false imprisonment, invasion of

privacy, and negligent hiring, training, supervision and rctention. On October 2, 2006,
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Dunkerson scrved G-Unit with a nearly 1dentical complaint (the “Dunkerson action™). G-Unit
tendered claim for both actions on October 18, 2000.

National Firc accepted the defense on November 14, 20006, but reserved the right to
modify 1ls position “in response to additional information or future developments[.]” On
December 7, 2000, National Fire withdrew its coverage on the basis of G-Unit’s late noticc of
the Jones action and of the January, 2005 incident. The disclarmer explained:

“At the time ol our reservation ol rights letter we were not awarc that the Jones

complaint was [iled and served in March of 2006. Or that an appearance was madec on

[ G-Unit’s] behalf on April 21, 2006, It was not until Boyd Slecth’s email of November

15, 20006 that we were made awarce that G-Unit Records, Inc. and Curtis Jackson 111 were

on notice of this incident and Jones’ complaint in March, 2006. NFIH did not receive

noticce from G-Unit Records, Inc. or Curtis Jackson 111 of erther the incident or cither of

the complaints until October 18, 2006.”

National Fire subsequently brought suil seeking a declaratory judgment that it is not obligated to

delend and indemnify G-Unit against both the Jones and Dunkerson actions.

I1. Conclusions of Law

A. The Jones Action

National Fire sccks summary judgment based on G-Unit’s untimely notice of the Jones
actions. Whether noticc 1s timely under an “as soon as practicable’ clause is a question of
rcasonablencss under the circumstances. Great Canal Realty Corp. v. Seneca Ins. Co., 5 NY3d
742,743 (2005); Sorbara Const. Corp. v. AIU Ins. Co, 2007 WL 1740907, at *1 (1st Dept.
2007). The reasonableness ol a delay 1s usually a question for the jury, bul in appropriate
conlexts courts may assume the function of determining fulfiliment of the condition as a matter
of'law. Deso v. London & Lancashire Indem. Co. of Am., 3 NY2d 127, 129 (1957); Power

Authority v. Westinghouse [lec. Corp., 117 AD2d 336, 339 (1st Dept. 1986)
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Here, G-Unit failed (o give any notice of the incident, and waited seven months alter the
lirst Jones action in March, 2006 before notilying National Fire of the complaint. In addition,
G-Unit’s notice on October 18, 20006 came nearly five months afier the second Jones action and
after 1t had appeared in the action. Absent a valid excuse, such a delay is unrcasonable as a
matter of law. Goodwin Bowler Associates, Lid. v. Eastern Mut. Ins. Co., 259 AD2d 381 (1st
Dept. 1999), ULS. Pack Network Corp. v. Travelers Property Cas., 23 AD3d 299, 300 (1st Dept.
2005).

G-Unit proflers two cxcuscs for the delay. First, it asserts that it rcasonably believed it
was not liable for the January, 2005 incident provoking the Jones action. A good-[laith belicf of
non-liability may excusc a failure (o give timely notice, provided that belief is rcasonable under
all the circumstances. Great Canal Realty Corp., 5 NY3d at 743. The reasonablencss ol such
belicf 1s ordinarily a question of fact precluding summary judgment. White v. City of New York,
81 NY2d 955, 957 (1993); Witriol v. Travelers Ins. Group, 251 AD2d 497, 498 (1st Dept. 1998).
However, G-Um’s belicl in non-hability [or the incident was no longer a viable ¢xcuse once the
Jones complaint was scrved in March, 2006. Once suit was filed, G-Unit was under the further
obligation (o notify National Firc of both the Jones action and the underlying incident. Even if
G-Unit believed that it the suit was meritless, “[t]his belief would no doubt be based upon factual
investigation of the occurrence and legal analysis of the claim, The opportunity to conduct such
investigation and rescarch is the very reason for the notification requirement.” State of N.Y. v.
Blank, 27 F3d 783, 796 (2d Cir. 1994) (applying New York law).

Relymg on Morris Park Contr. Corp. v. National Union Fire Ins., 33 AD3d 763, 765 (2d
Dept. 20060), G-Unit nonctheless contends that the delay should be cxcused becausc the (irst
Jones complaint was too “vague and generalized™ to be properly understood as implicating G-
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Unit. In Morris Park, the insured failed to timely notify its excess liability carrier of a complaint
which contained an ad damnum clause sceking an amount well m excess of its primary coverage.
The Second Department held that the ad damaum clause was msullicient to trigger a duty to
notily becausc the complaint contained “only vague and generalized allegations of injury
without any particularity or substantiation.” /d. The instant case is distinguishable. Here, timely
notice was not given of the occurrence, the original action or the amended action. Further, the
Morris Park court expressly limited its holding (o situations where notice to an excess hability
carrier is al issuc. /d. National Fire is not an excess hability carrier; it provades “first-dollar”
defense and indemnification. In order to fulfill this function, it must have a reasonablc
opportunily to investigate the merits of the ¢laim and prepare a competent defensc. That the first
Jones action was “vague and gencralized” did not relieve G-Unit of its duty to notify cither after
the occurrence or after the sccond Jones action was served. Morcover, even if the uncertainty
surrounding the first Jones action was a sulficicnt excuse for the delay, the 4% months after
recctving the amended complaint before tendering claim, would be unreasonable as a matter of
law. See Power Authority, 117 AD2d at 342,

B. The Dunkerson Action

G-Unit argucs that 1t reasonably believed it was not liable for the January, 2005 mcident
and, therclore, had no duty to notify of the Dunkerson icident until it was actually served.
However, scrvice of the Jones action belies any argument that G-Unit’s belicl in non-liability for
the January, 2005 incident was reasonable. Jones clearly referenced Dunkerson as a second
victym in the altercation and gave G-Unit notice that an action by Dunkerson would be
forthcoming, or, at the very least, that the January, 2005 incident should be reported. Thus, once

the Jones action was filed in March, 2000, G-Unit’s beliel in non-liability for the altercation was
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no longer reasonablc, and it was obligated to provide notice “as soon as practicable” of the
Dunkerson occurrence.

C. Timeliness of National Fire's Discluimer

Although G-Unit’s notice was untimely, National Firc may nonetheless be estopped from
denying coverage because of its own delay in disclaiming coverage. Tnsurance Law § 3420(d)
requires an insurance company to give written notice of a disclaimer “as soon as is reasonably
possible.” “[T]he moment (rom which the timeliness ol an insurcr's disclaimer is measured is
the datc on which it {irst reccives information that would disqualify the claim, not the datc on
which 1t reccives the insured's notice ol claim.” 2540 Associates, Inc. v. Assicurazioni Generali,
Sp.A., 271 AD2d 282, 283 (1st Dept. 2000); First Financial Ins. Co. v. Jetca Contracting Corp,
I NY3d 064, 68 (2003). An “insurcr's fatlure to provide noticc as soon as is reasonably possible
precludes effective disclaimer, even [where| the policyholder's own notice of the incident 1o its
mmsurer is untimely.” First Fin. Ins. Co., at 68.

National Tare accepted the defense with reservation on November 14, 20006, then denicd
coverage three weeks later on December 7, 2006, citing G-Unit’s failure to timely notily after
service of the complaint. National Fire’s rescrvation of rights letter indicates that as of
November 14, 2006, 11 did not know the first Jones action had been served in March, 20006.
Subscquent emails between National Firc and G-Unit’s counsel show that National Fire lcarncd
of the March, 2006 scrvice date on November 15, 2006. National Firce’s subscquent 22-day
delay in disclaiming coverage was recasonablc as a matier of law, especially given that the delay
spanncd the Thanksgiving holiday. See, e.g., Schoenig v. North Sea Ins. Co., 28 AD3d 462, 463

(2d Dept. 2000) (21-day delay reasonable); Nationwide Ins. Co. v. Lukas, 264 AD2d 778, 779
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(2d Dept. 1999) (20-day delay reasonable); Travelers Ins. Co. v. Volmar Const. Co., 300 AD2d

40, 44 (1st Dept. 2002) (14-day delay reasonablc).

d. G-Unit’s Additional Claims

G-Unit’s cross-claim for bad faith and punitive damages is inappropriatc. | A] privatc
party secking (o rccover punitive damages must not only demonstrate cgregious tortious conduct
by which he or she was aggrieved, but also that such conduct was part of a pattern of similar
conduct directed at the public gencrally.” Rocanova v. Equitable Life Assur. Soc. of U.S., 83
NY2d 603, 613 (1994). G-Unit has [ailed to establish that National Fire’s conduct was
improper, much less so egregious as to warrant punitive damages. At most, G-Unit has alleged a
breach of contract claim, which by itscl( cannot be the basis for an independent tort. Logan v
Empire Blue Cross and Blue Shield, 275 AD2d 187, 192 (2d Dept. 2000); New York Univ. v.
Continental Ins. Co., 87 NY2d 308, 316 (1995),

Finally, G-Unit’s cross-claim for violation of Geueral Business Law § 349 is
unsubstantiated and, thus, meritless. Accordingly, it is

ORDERED, ADJUDGED, AND DECLARED that plaintiff National Firc’s motion for
summary judgment is granted; and it is further

ORDERED that defendant G-Unit’s counter-claims are dismisscd; and it 1s further

ORDERED, ADJUDGED, AND DECLARED that National Fire is not obligated to
defend and indemnify G-Unit Records, Inc. and Curtis Jackson 111, aka, “50-Cent,” in the actions

filed by Kwasi Jones, Case No. CAL05 08517, and by Richard “Zxulu” Dunkerson, Case

b

Number CALO6 21119, n the Circuit Court for Prince Georgc?(’.‘mmty, M_arqund’.
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