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CITY OF NEW YORK (Water Board, Health Dcpt., Building 
Dept., Sanitation Dept. Etc.), JOSEPH WHALEY, FLOKENCE 
WHALEY STACEY GUYS (WHALEY) and JONATHAN 
GUYS, GERMAN GUYS andJORDAN GUYS, AKIM 
WHALEY, TIIE STAPELS COW., CHAMP WILLIAM and 
JOICE WH A LEY, 

DECISION AND ORDER 

Defendants . 
X .............................................................................. 

PRESENT: KAREN S. SMITH, J.S.C.: 

Defendants’, thc City ofNcw York, New York City Water Board, New York City 

Department ofHealth and Mental Hygiene, New York City Department of Buildings and New 

York City Department of Sanitation (hereafter collectivcly rcfcrrcd to as thc “City Dcfcndants”) 

iiiotion to dismiss the complaint herein as against thcin is dciiicd with leavc to rcsubniit upon 

proper papers . 

Plainti~f.(liereafter referred to as “Lee”) brought this plenary action seeking damages for 

allegedly improperly issued and assessed water charges, hcaltli arid safcty violations, building 

violations aiid sanitation violations as well as various private complaints Lee alleges as against 

the individual defendants hcrein and Staplcs The Office Superstore East, hic (sued licrc as “The 

Stapcls Cory”). 

The City Defendants now move, pursuant to CPLR 8321 1 ,  to dismiss the complaint 
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herein as agaiiist them contending that the complaiiit Pails to state a causc olaclion against tlieni. 

Additionally, the City Defciidants contend; 1) the allegatioiis against thein stcni lrom various 

administrative actions, 2) judicial review of such actions niust be in the fomi of CPLR Article 78 

Proceedings, 3) the four month statute of limitations for such proceedings lias cxpired with 

respect to each of the administrative actions Lee now seeks to challenge and 4) Lce has failed to 

cxhaust his acliiiinistrative renicdies with respect to the administrative actions Lee now seeks to 

challenge. The City Dclendants also argue: “[tlo the extent that plaintiff is alleging a 

conspiracy” agaiiist hiin by City defendants, this allegation is a1xu-d” (Affirmation in support o l  11 

Motion to Dismiss, Paragraph 46). In their motion, the City Defendants also point out that Lee 

has previously engaged in what has been determined to be frivolous litigation resulting, inter 

alia, in an order of the New York State Suprernc Court for the Coiinty of Queens which enjoined 

Lee; l‘...frOm commencing or continuing any litigation involving any of the parties and thcir 

respective counsel as to the claims hercin” (Exhibit E to thc iiioving paper, Order dated .luly 24, 

2002). In the proccss of the prior litigation, Lee has also becn sanctioii $lO,r)OO.OO in addition lo 

an award of legal fccs to the othcr parties to that litigation. 

Lee opposes the City Defendants’ motion but rails to rebut the points presented in the 

City Defendants’ motion papers. 

The City Dclendants appear to be corrcct in tlicr contcntion that the bulk of Lee’s claims 

against theni stem froin adininistrative proceedings and that judicial rcview of these proceedings 

must be undcrtaken though CPLR Article 78 proceedings which must be coninleiiced within 

four nioiiths oPtheir accrual. The City Dclendants, however, have failed to prcsent any 

admissible evidencc as to when Lee’s claims accrued. The City Defendants oPkr only; 1) an 
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affiriiiation of thcir couiiscl, 2) references to “rccords” in thc various municipal agencies 

involved herein and 3) copies of computer print-outs without any explanation of their origin or 

any affidavit by an individual with aiiy first hand kiiowledgc of thc authenticity of the “records”. 

In ordcr to rcly upon computer gcnerated records, the City Deleendants iiecd to dcnionstrate that 

thc rccords satisly the requirements or  CPLR lj 45 18 and 54539. Additionally, thcre has been no 

showing, by any individual with first Iiaiid knowledgc, of when thc administrative determinations 

bccanie h a 1  and binding upon Lee, which would constitute the begiimiiig 01 the four month 

statute of limitations. Finally, Corporation Counsel’s characterizalion of [he Lee’s allegations 

with respect to a conspiracy by the City Defendants as “absurd” is iiot a sufficienl basis to g a i t  a 

§ 32 11 motion to dismiss. Corporation counsel does not spccifically identify which of Lee’s 

allegations constitutc attempts to state a claims against the City Deleendants I‘ounded upoii 

conspiracy. Instead, the City Defendants seek dismissal of such claims “[tlo the extent that ...” 

Lee asserts thcm’ 

It may also be that some or all ofLee’s current claims constitute ai1 attempt to rc-litigate 

c l a im which have already been decided against him in the Queens action. At this juncture, 

without fiirlher infomiation, this court is unable to determine whether any of Lee’s current claims 

have or shoiild have been considered in the Queeiis litigation, arc thus res,judicnta, and whether 

Lee is subject to fiirthcr sanctions for asscrting thcm in spite of the ordcr of the Supreme Courl 

lor Queens County directing that Lee not pursue any further litigation of those claiiiis other than 

The Court also notcs that Corporation Couiisel did not submit a copy of Lee’s suiiimons 
and complaint with its inoviiig papers. But for the [act that one of the private dcfciidants has 
made a niotion similar to the City Defendants’ motion and included the pleading with its papers, 
it would have becii ncccssaiy for the court to rcquisitioii thc county clcrk’s file to obtain and 
rcview the pleading. 
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appeal. Accordingly, it is; 

ORDERED that the iiistant motion to dismiss this matter as against the City Defendants 

is denied with leave to resubmit iipoii proper papers within thirty days of the date hereor, and it is 

further; 

ORDERED that, in the event that the City Dcfcndants fail to submit a new CPLR $321 1 

motion within said thirty day period and they have not already answered the complaint herein, 

they shall answer the complaint within the thirty day period, and it is further; 

ORDERED that counscl for all parties shall appear for a discovery confcrcncc in this 

matter on September 13, 2007 at 2:OO PM in Room 103 at 80 Centre Strcct, New York, New 

York. 

The foregoing constitutcs the decision and order of this court. 

Dated: July ' 1, 2007 

ENTER: 

I 
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Hon. Kar& s. Smith, J.S.C. 
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