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INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. Os 9 
MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED I Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

3 
I 

Cross-Motion: :L! Yes No 
F ''1 78 2m7 

Upon the foregoing papers, it is ordered that this motion 
I 

m 

' This motion is decided in accordance with the accompanying memorandum 
decision. 

' SOORDERED 

Check if appropriate: 2 DO NOT POST REFERENCE 
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Index No, 1 ~ ~ 4 0 ~ ~ ~ ~  

Seq. No. 004 

FRIED, J; 

in :his action seeking, sizter d i k m ,  specific performance o f  an assignment provision in a written 

lease agreement, plaintiff* Vanderbilt Fioid.,ngs, LLC (“”vanderbilt”), moves, pursua31 to CPLR 321 2, 

fzr summavjucigment on the Erst through sixth causes o f  action in tne second amended Complaint. 

Article 22 ef -se Iease permils ~ ~ n ~ e r ~ ~ ~ t  to assign its interest with Creenpoint’s prior 

consent 4rt:ole I 2  also s1 ates lhat Greenpoint cannot withhold or delay its consent, provided that 

the zmpnee 3r assignee7s guarantor  as a net worth of at least $35 million and Vanderbill i s  not in 

default of 11s &l~gacmns mder the lease. 

1 -  under articif: 38 o f  fhe lease. “i’anderbilr walves any claim based upon an assertiori That 

Greenp0k.t unreasonaisiy ~~th%?o!C;s or deiays i t s  consent to an assignment, as permitted by Art-ticie 

12. F irrthermore, Vancterk%lt* s sole remedy is “an action or proceeding to enforce any such yrovision 

or %I- specific mz+kwmmce. injunction 01- declaratory judgment.” 
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t 

v -  v anderox:: sougRl lo assign the kease Specifically, :n March 2 84. Vanderbilt entered ;rate 

a Sale-Purchase Agreement with New Stadium LLC (“New Stadium^’) too assign the Lease to ‘New 

Slzdium Creenpoin~ deGlirned Vandefhilt’s request for consent IO the assignment, citing, imer d ia ,  

sevxai unresolved v~olat~ons and un ascharged mechanics hens. 

V anciermt commenced an acl:orn, entitled ~ ~ ~ ~ d e r ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ s ,  LLC-J ~ ~ ~ e ~ ~ ~ ~ ~ ~ ~ - ~ ~ ~ ~ ~ ~ ~  

c 0 7 ’ ~  I Sup Ct. NY- Cow~; .  h a e x  Siz IC+YT38/04, seeking, i ;vkteY a l l ~ ,  to compel Greenpomt to 

cor’iseni ta the assignmex: However, Zi anderbilt discontinued the action when 11 terminated the Sale- 

Purchase Agreement with New Stadimn 

/- 

iajew Staca~iu~n a1 SPT commenced an acrron. entitled New ~ ~ ~ u d ~ u ~  LEC v ~ ~ ~ e ~ ~ ~ ~ ~ ~ ~ - ~ ~ ~ ~ ~ ~ ~ ~  

Gorp. Sup CE, New York County. ~ndex  No 600493,QS (the ‘?dew Stadium  actio^"). The 

Cornpkmt 111 that action alleged causcs of ac~m- i  for tortious interference with contracl. iort~orxs 

inrerierencc with prosxx6ve economt :: advantage, breach of contract-tnira party beneficiary. and 

si_?ec.-;Gi; 

mx-fcnmiance-third yast;i %xe5uaciary Howe\7er, sy order, dated Augus: ’3 1,2006, this Court (Calm, 

.I >. granted Greenpcint’s motion to drsrniss TIK complaint in the New Stadium action (see Rosenberg 

k .I Exh A) 

“v’anderhiit maae further attempts IO assign the Lease, In March 2005, VanderbLt requested 

that G r e e n p o ~ t  consent tc the assignment ofthe lease to Extell Vanderbiiit, L.?. (““ExtelE”) Gary 

Barnett. a pr::?cipal of Extell. agreed to raersoiiaily guarantee Exteli’s obligations as a result offhe 

assigiznienf ”clanderbi!t ilsserted that Barnett had a net work in excess of $35 m1;iiOi~. However, 

Greenpsrrit dech ned re cccnsent to the assignment irdess Vanderbi It provided Greenpoint with certain 

specifi~d c2:ocuments and agreed to kc!ernnify Ch-eenpolnt m the New Stadium acmn. This action 

ensued 

2 
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&-taming consent. 

Cireenpoin: mcved to ismiss the Complaint. By order, entered December 13, 2005, this 

Court (Cam, ?” ) graxed tm xotism as IC the third througn seventh causes of action, and denied it 

- Tp 

i b-ereafkr, oy weaiy (2C )-Day Notice to Cure, dated March 24, 2006 (”‘Notice to Cure”). 

ikeenpoin; altegea tha: Vmdefbilt wa9 in default of its obligations under the lease because (; 1 a 

emporary Cer!;fica;c of ~ c c ~ ~ ~ ~ ~ ~ ~  c“-B‘CO”\ for the subject premises. whch took effect on 

December 8- 2NX7 exparea on March 6” 2086; (2’1 four ~ ~ ~ o ~ ~ t ~ o ~ s  issued by the New York City 

Oepdrtrnerlf of Bcrk B’*;, between September 1992 and Gctober 1993* had not been 

issued by the New York City Departmenl; of Transgortatiora (*‘D 

h i l i  not been resoiitred. an3 631 a mechsm~c’s lien filed against the sdbject premises on March 7,200 

hart nc.t been dlSith3f/;Pta 

13 April 20i26,T’ znderbiit entered into a contract with Atara Atlantic, ELC (“Atara Atlantic”), 

tc assign its interest :;I the iease to *\tars Yaraderbilt, LLC (“,4tara Vanderbilt”), an entity to be 
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I 

I 

ass;gpni~ien~ Vaiaderbilt provided a letter from a certified public accountant. dated April 1 

assigrmmenr 01 the ieasc to ~ a r a  ~ ~ a ~ ~ e l r ~ ~ ~ ~  Greenpoint declined to consent, and Vanderbilt filed 

an amendcd Goinpiaiiii aiiegmg causes 0: action for (1) specific performance of Greenpoznt's 

obkgatim tinder +he Lease to consent to the proposed assignmen:; (2') an injunction compelling 

Crxnpom TC" coi~sefpi ts the assrgnment; (3) pdgment declaring that Greenpant unreasonably 

wif liheid ccnsent *s tile assagnment, (4) iudgment declaring flat the Notice to Cure IS ifefeckve, fiull> 

iudgmcnt aeelarmg  hat VanderbiQt IS not :n default of its obligations under the lease, 

(o'i a ye1 lowstme ~nju~i ;" t im;  ("1 an i q  unezlon restraining Greenpoint from taking steps to terminate 

Vitwkrbiit cg70:d  for a yellowstone mpnction restrainrig Greenpoint from taking any steps 

to krrnimte t ~ x  lease 5asea on itie Kotice to Cure. Vanderhilt essentially asserted that ail of the 

ISSIXS raised III said Notice ti4 Cure had alrea47 Seen resolved or waived when Greenpoint issued an 

Est~rclpei Gel%ficate 

Greeaapuuu cr;rss-moved ti: di srniss the amended Complaint, essentiajliy asserting that 

Seen rcrrrieci 

By order. ereelred May I", 2006. this Court (Cahn, J ), granted the yellowstone injunction and 

d granted so much ofthe czcss motrok, as sought 10 dismiss the first, second; third. seventh, ninth, and 

tm:h causes ofactron, as we11 as the claim for punitive damages an tine signtth cause oraction, "with 

4 
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l e a  t: :c raxsp./ after an eniLiy TO .V\ii-iicpn the plamt~ff seeks to assign its ,ease is properly formed, i s  

authenzed to do business in t h s  state and ats reauest to assngn to such entlty has been turned domm 

~y e k  defendant" {Order ol ofMo4, Ex11 36) 

T! hereafter, Vanaerbn~ and ~ tar ra  At'ran~ac modified their agreement to permit 'v'anderbih to 

l j rm Atam Tv'anderbih an6 transfkr 2 clantrollng interest in Atara Vanderbiit to Atara Atlant;~. 

V ancierhit s ~ ~ ~ ~ ~ ~ e n t ~ ~ ~ ~  formed A tars I'anderblHt and requested that 

assrgnmen'i based orL the ~ ~ o d ~ ~ e ~  agreement Greenpolnt agam declined to consent to the 

sssigmment. and Varrdem-biit sought leave to renew its claims which were previously decrded by h e  

CL?L_IIT'S kkq 1 -. 2806 dec;sior, and order, By order, entered June 14, 2806, this Court ( @ a h .  J,j 

- krarited the motion tc the extent cjf permitting i'anderbilt to serve and file an additional amended 

colmp I a11741 

%7ac~zerbslt filed this secona anended Complaint alleging causes of action for (1) specific 

~ h n t ' s  Obi ig~t~or  under tne lease to consent to the proposed assignment; (2) 

a iserrnanent ~n~~~~~~~~ ~ ~ ~ ~ e ~ ~ ~ n ~  Greenpoint to consent to the proposed assignment; (3) judgnent 

declaring that V an3erbdt &s entitled to prxeed with the proposed assignment; (4jjudgmenl declaring 

that the Notice to Cure 1s defective.. null. and voidL. ( 5 )  judgment decianng that Vanderbilt i s  noi[ in 

defatlii u1ndel: the !ease; 

iease, and l - j  breach ~f "he covenant o C quiet eqoyment of the leased premises. 

Greenpoint answered generally denying the allegations in ffie second amended Complaint. 

Greenpoint aisc asser!s as affirmatwe defenses that Vanderbnlt's claims are barred hy the Statute of 

griluds and the d3ctrmes of waiver, e:stappel. ana uncleafi bands, 

""t:ar,derbilt now seeks summary j ctdgment 011 the first through sixth causes 

w a n d  amended C;lomp!arni. and dism~ssing Greenpoint's affirmatme defenses 
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It i s  weii settied that the propone~t  ofa surnrnary~udgment motion must make a prima facie 

sbowing ofznniiernerrt t~ judgment as a matter d l a w ,  tendering sufficierlit evidence to demonstrate 

the clbrence ofany  ateri rial issues offact :see ~ ~ ~ $ ~ ~ r ~ ~ v l ~ ~ ~ ~  York Umv iUed. Cfi* 64NY2d 851,  

e, ;he burden shafts I O  the party apposing the motion for s~rnmary judgment to produce 

evicientrary proof M admissible form sufficient ;a establish the existence of material mues of fact 

whici~ requ:re a mal 07 the acfior, { Z u c ~ e m m  v Civ odFiVtw York? supra). Mere ~ C ~ C ~ U ~ I O T ~ S ,  

expressions of hope, or ~ r ~ s ~ ~ s t ~ ~ t ~ ~ ~ e ~  akgatiucs or assertions are insufficient to defeat summary 

/as stated, the S~CGIICI arnendza (3arnpmnt alleges claims for specific performance of 

C-reencoint- s ~ ~ ~ ~ ~ a ~ ~ o ~  under the :ease to consent to the proposed assignment (first cause of action): 

a pemaner.t ryi:,~n;3ti0:1 ccrnpelhg Greenpoint :o consent to the proposed asslgnment (second cause 

~f acrlor,); ;adgment decianng that Vanderbilt 15 entitled to proceed wlth the proposed asstgnmmt 

jthrrd C a U s C  ofacticn dgrnent dec!anng that the Notice to Cure IS defective, nwh, and void (6XEth 

came 3facfron); jradgment declaring that Vaxaderbilt is not in default under the lease (fifth cause of 

on), a yeYlcwslouse ;njr;nction restraining Greenpoint from terminating the lease (sixth cause of 

2nd breack of $le covenant of qwet  enjoyment of the Leased premises (seventh cause of 

action) As further stdted, Vanderbih" s remedies in the event that Greenpoint unreasonably 

withholds er delays consent are IirniteJ to spec15 i3 Derformance, injunction, or deciarat0p.y judgment. 

Vacderbs i t  mamtarns that I: 1s entitled to summary judgment on the causes of action seeking 

rmance c! Greenpoin s sbiigatmn under ;he iease to consem 10 the proposed 

rst cause of action), a permanent injunction cornpelhng Greenpoint to consent to the 
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cause sfactiori); and ajudgrnent declarmg fhat ”c’anderbih ’is entitled 

tc moeeed with the ~ropcsed assignrner<t &thira cause of action), 

IT i s  well estabiishedi that “[a; kasc  i s  lo be interpreted as a whole and construed to carry out 

the partzes’ intent, gaekered. if possiSic, ~ T Q E I  the language of the lease” {Papa Gina ’x o; fArne~~~~a,  

2d 7d7 76 [3d Dept 19881 [internal citations omitted 1) 

Furthermore, I& $ere tne Iangudge of a contract is cYear and ~ n a ~ ~ ~ ~ ~ ~ o ~ ~ ,  no reson may be had to 

extrmsrc o- Darsl e:iiaence cf the inlen?ions ofthc parties” (id >. hforeover, “;tt]he deteminaticn of 

whether a term III a contract IS amb;guous is si question of law €or the courts” (Ellesro~ v 

hz.~d:gf:on Co . 2 ’ 7  AD29 825. 82: i 33 Dept X O O j > .  In addition, “Lilt has long been the law that 

::ovenants seeking to i;m-slt o m ” s  right to assign a lease are ‘restraints which courts do not fav5r. 

1 hey are constrliesc with :he utmost. ~ e a ~ ~ ~ ~ s y ~  and very easy modes have always been countenanced 

f i r  3sj’eat!ng them is owe 7.i Greof A!,‘anfrc & f’aaczfie Tea Co 

m 

46 NY2d 62. 64 

66 NU 1 9 3 , X l  [Is- 

This Court (Calx, J.1 has previousiy ccinciaded that :\rticle 12 of the subject lease is 

L ; I I ; ~ I T I ~ I ~ U O L B  (zee Order, entered D e ~ m b e r  13,2005, Not ~ f h l o t ,  Exh 31. p. 5) .  Thus, the I S S U ~  

presented an :his matioyi whether Vanderbrlt complied with the prerequisites in the lease for 

Gbtaiimg consent to the proposed ass;gnmer,t. 

As stated, tne prerequisites 10 assignment set forth in Article 12 of the lease are that the 

lee or assignee’s guarantor has 4. net worth of at least $35 million, and that Vaanderbilt not %e 

in dcFduLt  fits ob\igatmns under the lease beyord the appiicabie notice to cure periods (see 

entered December 13, 2905, Not 01 Met, Exk 31, pp. 4-5)* A s  to the first prerequisite, Allen I. 

Grcrss, president cl.F Atara ,Mantic, :s rhe guarantor. Articie 12 specifically and only mentions an 

verifkaticn ‘dancierbih satisfies this prerequisite by providing Greenpoinr with a letter, 
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, ! r ~ m  tne ~ c c ~ ~ ~ ~ a ~ ~ ~  fix Gross stating that his net worth exceeds $35 million 

ree Vaf of Msi, Exh 77;; 

As i o  the seconci ~ r e ~ ~ ~ ~ ~ s ~ t e ,  1;anderbilt asserts that it is not in default of the lease, and 

subrmts vmous dociiments to s-~ppo?li ztc sosrtron that the csnd~tions alleged in zhe Notice to Cure 

have heen cYiminated in particular, derbilt c?ffers two ?COS, one EE effect from March 3,2006 

a i l  ,dame 1.2336. and :ne ;3ather in effect h r n  June ,2006 to September 6.2006, replacing the TCU 

lhar expired on March 6? 2W1; (see T s, Not ~f Mot, Exh 48). Vanderbilt also submits notices 

establishing that the vioiations have been resolved (see 

Notices. Nat o f M m  Exh 51). as we41 as an Estoppel Certificate, executed by Greenpoint om June 

I6 2504, after the i s ~ ~ a n c e  af the Norice ‘0 Cure, statm , rnfer aim. that “ r t ]o  knndior 

kncwicdgc, no event has occurred or IS continuing which could eonstikte a de€ault by either Tenant 

~r Landord mder tn? Lease ~ J ’  [La~idPord Esloppei Certificate, ho t  ofIk%ot, Exh 50) Greenpoint’s 

execl~imri o? the Estoppe: Certificate9 h June 2004, bars any claim that the pre-existing W Q ~ ~ ~ U X E  

constit~ute a defa‘al-el: iinaer the .ease {see ~ ‘ ~ ~ ~ 1 ~ ~ ~ ~ ~ ~ ~ ~  LLC v 164 East 87’” Sfyeel, LLC = X’ AEUd 

392 1 I” 3ept  2QiiSi’j in addinon. ~ ~ ~ ~ ~ e r c i ~  submits a Satisfaction of Mechanic’s Lien, dared 

Marct-r 32, 2006 (Sat~sfaction sPXlechan~’s  Lien, Not of Mot. Exh 49) 

9 1 1  rev:e-p7 a$ me Sa;tSlmlsS?rl)nS, T IS eva ent that k’anderbik safficiently establishes :hat it 

fdfilled the x?rerequssires to assig~ment set forth in Article 12 ofthe lease. The submissions csledrly 

establish that the proposed ass~gnor bas the required net worth, and that Vanderbrlt 1s riet in defzdt 

or’ i t s  abligatntlons i:nder  he lease beyond the applicable notice to cure periods. As such, Vanderbiit 

establishes entitXemeE=t BC judgrne~t  as a matter of law on it claim for specific performance of 

Greenpoint” s zbhgatmr: uvider the lease to consent to the proposed assignment. 
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il weenpant  f d s  offer anv emcence ts establish the existence of triable issues of fact 

enpoint’s r ehnce  QD hhe existence of the Sew Stadium action and Vanderbnlt’s refusal to 

nndernmfj ~t IO  hat actron as a ixsis t c  v71thhcid consent was reircted by the Court in agrior decision 

i nvo i~r ;g  another prospcctivs assignee (see Order, entered December 9 2005, Nor ofhlot, Ex5 3 I .  

,.> 5: - -ixrthermore. cimrary to @reenps;nt”,’s position, the allegations m the New Stadium acxm do 

nnt trigger m y  ~~~~~~~1~~~~~~~~ obhgaaaons on ;he part of ’u’anderbllt. The lease requires Vanderbi!t 

ornly for actrctnr drising out of (1) a breach ofthe lease by Vanderbilt; (2) 

a tax DT iegas rqu~rerns : t  contest in;r;iated by Vmderbiit under Afiicie Two or Article %om cf the 

iease: or fJ: perso3aI iqury  or pro~erty damage suffered on t ie  subject premises (see Lease, Article 

Six, Not cih/rot, 9x1;. 1” The allegattlons in fix New Stadium action involve Greenpoint’s failure 

:o ~srisent TO the a s s i ~ n i ~ r i :  In any e~rem,  Grzenpoint’s assertion is rendered moot by the order 

e w  Siediurra actiisii Isze Rosenberg Affirm, Exh A). 

h4orewer. Gree~~pouit’s ~ lsser t i~n  that ‘v‘anderbilt IS in default of its obligations under the 

kease because o f  additimal violations, ancBuding multiple elevator violations and violations issued 

oy lhe Nejv York City Envirormental Control Board J““ECB’*) not included in the Notice to Cure, 

,s sirngiy rrnavsi?~ng Zq aaQ?y unavailir,g is Greenpoint’s contention that Vanderbiit did not explain 

f i ~ ~  The assignment trmsaetasn was ~ ~ ~ ~ c t u ~ ~ ~  er provide any afthe agreements among ’C’anderbili, 

Alar! Manderbilt, 2nd Afmi Atlantic, As stated by the COW (@ah ,  J.) rn a prior decision. ““anything 

oirtsrde sf die iiw yereauisites listed an Artick 12 i s  irrelevant to the issue ofcomefit io assignment 

and cannot serve as a %iahi excuse for !Greenpoint] to refuse consent” (Order, entered December 8, 

2005 Not 0 6  Mol. Exh 3 1 ~ p 5 )  Thx, the request for summary judgment on the first cause ofaction 

1s !ptntzd 

9 

[* 10 ]



-- 
/I re second cause cf action seeks a permanent injunction cornpelhng Greenpoint to consent 

10 the yroposed zssigniaent The th:r~ cause of action seeks a judgment deciarmg tha1 Vandermlt 

may properly proceed ~71th the proposed assignment. These claims are redundant sf the first cause 

As such, the branch of f i e  nnmt~on seeking summary 

CPLR 

t:on seekecg speerfk ~ e ~ ~ o r ~ a ~ ~ e  

11-3 c a w s  dactmr. IS denred, and the ciaims are dismissed 

m 

A he request for s.~mrnaiy jrlaclgment on tne fourth cause of action, which seeks a judgment 

aecaarrng that the Notice to Cum is dctfectave, null, and voici, js also denied. It is \well established 

thaf a norice I O  c u ~ e  m-~s: s~ccifica!ly advise the :enant ofthe alleged defaults and the consequences 

of the tenant- s hiIure ts ;eme$y such defauk within a fixeci perioc of time (see ~ j ~ ~ ~ ~ ~ ~ k ~ ,  inr P/ 

c o w  , ?%“APl23 .Ss61?,5?? [l””Deptt98-]). ere, Vanderbilt claims that 

t”n\orztvce IO (:;ire rnisrden:iEes alleged DO1 vmLatmns, and IS ambiguous as to the aileged defaults, 

required ac:ii)m, and consequences o f \  ander~ilt+s faiiure, However, since ‘i‘anderbiit’s assemon 

rhai a i  smsiied the reqiliremeots f ~ r  consent to assignment i s  based, rn part. on its positlon that ~t 

resciwd the alieged drfadts in the hotree to Care, it cannot now c k m  ignorance as to said allegeii 

clehults 

Tk xquest ier summary judgment on ‘the fifth cause of action, seeking a declaratiol that 

VanderS! !t ‘is not in d e ? i l t  ofthe Pease as alleged in the Notice to Gwre, 1s also denied, Furthermore, 

+hi: 6fi2.r cause efactio;? :s dismissed as redunaant ofthe first cause of action (see CPLR 3212jb3). 

B hle sixth cxil’je cf action seeits a yellowstone injunction enjoining Greenpoint frcm taking 

steps 10 termmate the bease bascd 011 the Notice to Cure, commencing an action to o b t ~ i p ~ s s e s s i o ~ ~  

af the sukiect mm~ises, or otherwise zt~ernptmg to obtain possession ofthe property based upon the 

T‘ 
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ED that the action 45 severed and shall continue as t~ me fourth and seventh causes 

ENTER: 

J. s. G .  

1: 
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