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PA! E S L ' N  T :  

INDEX NO. 04- 16 184 
CAL NO. 06-02274-MV 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

Hon.  3 : O B E R T  W. DOYLE 
.lu:;tice of the Supreme Court 

MOTION DATE 2-23-07 
ADJ. DATE 4-20-07 
Mot. Seq. # 001 - MG; CASEDISP 

X ____1____-______1____________I__________---------------------- 

GLINDA JEIFFR IES. BORDA, KENNEDY, ALSEN & GOLD, LLP 
Attorneys for Plaintiff 

Bay Shore, New York 11706 

JAMES P. NUNEMAKER, JR. & ASSOCS. 
Attorneys for Defendant 
P.O. Box 9040 

Plaintiff, 1805 Fifth Avenue 

- against - 

IWHARD r C I M M O N S , J R . ,  

Defendant. : Jericho, New York 11753-9040 
X 

Upt i  the tollowing p'ipers numbered 1 to 9 read on this motion for suinmary ludpment ; Notice of Motion/ 
01 d c ~  to Shorn C,iusil m d  supporting papers 1 - 4 ; Notice of Cross Motion and supporting papers -; Answering Affidavits 
ind iuppoi t i n &  p ~ p a  5 5 - 6 , Replying Affidavits and supporting papers 7 - 9 ; Other -; (- 
=xlpp-ml-) it  IS, 

ORDERIrD that tlie motion by defendant for summary judgment dismissing the complaint for 
fiilL,re to sa~isfy the serious injury threshold set forth in Insurance Law 5 5102(d) is granted. 

Plaintiff xeclts to recover damages for personal injuries allegedly sustained in a motor vehicle 
iiccilrlent on October 20, 2003, which occurred at the intersection of Hempstead Turnpike and Merrits 
[toad in Farmingdale, New York. Defendant argues that plaintiffs injuries are pre-existing conditions 
.ind degenerati\,e in nature. In support of his motion for summary dismissal of the complaint, defendant 
bubi-?its, ifitor u/vz? the pleadings, a transcript of plaintiffs November 7, 2005 deposition testimony, the 
.iffirmed reports (of Joseph P. Stubel, M.D., Richard A. Pearl, M.D., and Stephen W. Lastig, M.D., as 
well as iiiec ical records and reports of plaintiffs previous injuries. 

In licr cornplaint as amplified by her bill of particulars, plaintiff alleges that as a result of the 
d j  x t  accitlen t, she sustained serious injuries to her neck, back and shoulders. Specifically, plaintiff 
.iiIq:es thai :,lie 51  istailled, among other injuries, multiple cervical disc heiiiiations, lumbar spine disc 
bulges and 1-qofascial pain syndrome of the shoulders which prevented her from working and 
pcrfomiing !,ubst;intially all of her usual and customary activities for 90 of the 180 days iinmediately 
aftel the accident, and resulted in a permanent loss, permanent consequential limitation of use, and 
signl ficant limitat ion of use of parts of her body. Plaintiff also alleges that the subject accident 
aggravated i prior neck arid back iiijury. 
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Qucstioi’ing during plaintiffs deposition revealed that prior to the subject accident, she sustained 
iiij~iries to her nl:cl\, back., shoulders and wrists in multiple work related accidents which occurred in 
I C P O ,  1997. lc198. 200 1 and 2003. Pertinently, plaintiff testified that on November 15, 2001 , while 
driving a x hool bus i n  tlie course of her employment, she was rear-ended, sustaining injuries to her 
neck arid back. She was treated by her company’s doctor through Worker’s Compensation coverage and 
thereafter, on June 25, 2002 sought treatment with a chiropractor, Dr. Dominic Fitzsimmons. 

I n  his na t-rative report, Dr. Fitzsinimons indicates that he performed a physical examination of 
plaintiff a t  which time he found, among other things, a decreased range of motion in plaintiffs cervical 
and Iiiiiibo~acr-al spine, niuscle spasms and trigger points over her lumbosacral spine, and positive 
Kcinp’s and leg raise tests. On June 25, 2002, Dr. Fitzsiniinons diagnosed, “cervical neurospinal 
conipression syiidronie with associated dysfunction and niyofascial syndrome with attending 
verl ebrogei iic el 1 cephalgia; and a lumbosacral neurospinal compression syndrome with associated 
dysfunctioi- and myofascial syndrome.” Dr. Fitzsinimons also noted that, at that time, plaintiff had a 
moderate, yartia I disability. Plaintiff continued treating with Dr. Fitzsimmons for the injuries sustained 
in the Novemhci 15, 200 1 motor vehicle accident until approximately the Spring of 2003. 

On June 18, 2003, plaintiff was involved in another motor vehicle accident while driving a 
school bus ;tnd again sought treatment with Dr. Fitzsimmons. Based on Dr. Fitzsimmons’ narrative 
report dated .luiil.: 23, 2003, plaintiffs range of motion showed increased limitations in her cervical and 
iumbosacral spii-le. muscle spasms and trigger points over the cervical and lumbosacral spine, and the 
Kernp’s and Sotlo- Hall’s tests were positive. Again, Dr. Fitzsimmons diagnosed “cervical neurospinal 
compressio i syndrome with associated radiculapathy, dysfunction and myofascial syndrome with 
attending vertebrogenic encephalgia; and a lumbosacral neurospinal compression syndrome with 
associated radic~ilopathy. dysfunction and myofascial syndrome” and concluded that she was totally 
disabled. Clr. FilIsiml1ion:j referred plaintiff to Ahmed E. Elemam, M.D., a physiatrist, who examined 
plaintiff on .Julie 24, 2003. Dr. Elemam found similar limitations in plaintiffs range of motion in her 
ccnical and lunibar spine, muscle spasms, and positive Soto-Hall’s and Kemp’s tests. 

An Tvlri1 8:onducted on June 24, 2003 revealed straightening of the cervical spine and 
degisnerativ> chainges at C3-C4, C4-C5 and C5-C6. A subsequent MRI conducted on July 14,2003 
revttaled straightening of tlie cervical spine suggestive of muscular spasm, and bulging discs at C3-C4 
and C5-C6; tlierc. was no evidence of focal disc herniation. A July 15, 2003 MRI of the lumbar spine 
r-evtdcd small disc bulges at L3-L4 and L4-L5 without focal disc herniation, and no significant 
degenerativ 2 changcs. 

On iIL1gLtjt 8, 2003, at the request of plaintiffs no-fault carrier, an independent orthopedic 
examinatioi i \va> performed by Stephen G. Zolman, M.D. The examination revealed that plaintiff had a 
5 O C h  restriction (If movement in the cervical and lumbar spine and moderate spasms in the lumbar spine. 
Dr. Zolan opinecl that plaintiff had a moderate partial disability and diagnosed cervical and lumbar 
sprains causally related to the June 18, 2003 motor vehicle accident, superimposed upon preexisting 
cerb ical and lunii,ar injuries sustained in the November 200 1 motor vehicle accident. 

Witli reslwct to the subject accident of October 10, 2003, on February 1, 2006, Dr. Stubel, hired 
lib c efendai- t‘>. I lerfor-iiied an orthopedic evaluation of plaintiff, at which time plaintiff complained of 
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iiecc and back p i in .  Dr. Stubel reports that he could not establish a causal relationship to the subject 
accident a5 plaintiff, other than stating that slie hurt her neck and back in a car accident on October 20, 
2 0 0 3  and that dil: had epidural steroid injections, would not provide any information as to how the 
accident happened, her treatment history or elaborate on her employment history. Dr. Stubel attests that 
plaintiff’s physic al euaniination, which included performing objective tests of the neck and back, the 
res1 Its of which are quantified in his report, was normal. Dr. Stubel diagnosed neck and back sprains 
and conclucled tl lat based on his review of medical reports and his physical examination findings, there 
IS  no sign of disability or need for further orthopedic or physical therapy treatment. 

Dr. k a r l  defendant’s physician, affirnis that on February 22, 2006, he performed a neurological 
ex aluation o f  plaintiff and reviewed numerous hospital records, doctors’ reports and treatment notes and 
recclrds. Di . Pearl aftii-iii:i that plaintiff provided a history which included a neck injury sustained in 
199 3 during the [:ours(: of her employment as an ambulette driver for which she was out of work; a neck 
,ind low back i i i j  tir3 sustained on November 15, 2001 when the school bus she was driving was hit in the 
rear; carpal tuniil,:l surgery, the date of which she could not recall; and neck and low back injuries 
sustained 011 J u n e  18. 2003 while driving a school bus for which she was seen by numerous physicians 
and out of work iuiitil  September 2003. Dr. Pearl measured plaintiffs range of motion in her cervical 
and lumbar spinib, quantified the results, all of which were within the normal range, and opines that there 
are no objective findings to indicate a neurological injury or disability. Dr. Pearl also opined that 
plai itiff sustained a ccrvical and lumbosacral sprain for which there is no need for neurological 
healthcare c r  tes’iing. Dr. Pearl noted that plaintiff had a significant preexisting history of injuries to her 
cerx ical aiic Iuiiibosacral spine and suggested that a radioligst review the MRIs. 

Dr. I,astiir, a radiologist liired by defendant, reviewed the November 21, 2002 MRI studies of 
plainti fi”s cervicd and lumbar spine. Dr. Lastig’s impression was plaintiff had multilevel degenerative 
disc disease and ldegenera tive spondylosis. No focal herinations were identified on the cervical spine. 
DI-. Lastig opined that the annular bulges seen at C5-C6 and C6-C7 are degenerative in origin and 
unrtlated to the LIubject accident of October 20, 2003. Similarly, Dr. Lastig’s impression of the lumbar 
ipine MRI \ p a s  that plaintiff had multilevel mild disc desiccation which is consistent with a mild degree 
of dl:generx i x  e clisc disease. N o  focal disc herniations or annular bulges were identified in the lumbar 
ipinc region. 111 Lastig opined that the lumbar spine MRI was within normal limits. Dr. Lastig 
xnc.luded that overall there were no findings on the cervical spine and lumbar spine MRIs which are 
ausa l ly  related I O  the October 20, 2003 accident. Significantly, Dr. Lastig’s opinion is consistent with 
the treatmei- t plaintiff wa:j receiving shortly after the subject accident. Notes from plaintiffs treating 
phyc,ician dated November 1 1, 2003 and December 2, 2003 indicate that plaintiff was being treated for 
degtxrat ive disc disease which rendered her, during that time, totally disabled. 

It is indisputable that plaintifYs alleged injuries are not “total” and, thus, do not constitute a 
scrioiis injury under the permanent loss of use category set forth in Insurance Law 3 5102(d) (see, Oberly 
11 Bungs AniBirluiicc Iiic., 96 NY2d 295, 727 NYS2d 278 [2001]). Additionally, based on the evidence 
proffixed, de fendant has established that plaintiffs neck and back injuries are not causally related to the 
( k to lx r  20, 2003 accident. are degenerative in nature, and existed prior to the subject accident, and thus, 
do not satisfq the m-ious iiijury threshold under tj 5 102(d) (see, Ponzmells v Perez, 4 NY3d 566, 797 
VYSZd 380 [200_‘]; Turire v Auis RerztA Car Sys., 98 NY2d 345, 746 NYS2d 865 [2002]; Gaddy v 
I5yler.. 79 N L  2d 955, 582 NYS2d 990 [1992]; Passaretti v Ping Kwok Yiirzg, 39 AD3d 517, 835 NYS2d 
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224 12007J; Woore v Sarwar, 29 AD3d 752, 8 16 NYS2d 503 [2006]; Bycirztlie v Kombos, 29 AD3d 845, 
S 15 Vk’S2d 693 [2006]). Therefore, to survive summary dismissal, the burden shifts to plaintiff to 
prcscnt conipctent evidence based upon objective medical findings and diagnostic tests adequately 
i*xplaining hL)iv her current injuries were the result of the October 20, 2003 accident rather than a 
degenerative condition and her prior accidents (Moore v Sarwar, supra; Bycirztlie v Kombos, supra). 
I’lair tiff has faileld to satisfy this burden. Indeed, other than an attorney’s affirmation, no medical 
cvidcnce h a 5  bee11 submitted to rebut defendant’s prima facie showing. 

Accordingly, the defendant’s motion for summary judgment is granted and the complaint is 
11 e [-e by d i s ni I s s c ci 

-- X FINAL DISPOSITION -FINAL DISPOSITION 
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