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SUPREME COURT OF THE STATE OF NEV YORK - NEW YORK COUNTY 

I l r J K C c N l T .  MARCA[ S. FRIEDMAN 
Index Number : 120547/2001 \ 

HIXON, VERINA 

CONGREGATION BEIT YAAKOV 
Seqcicnce Number : 010 

DISMISS 

VS 

PART 47 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

- The following papers, numbered 1 t o  were read on this motion tolfor 

Notice of Motion/ Order to Show Causo - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits - 
- .  

~ 
Replying Affidavits . .. . 

Cross-Motion: 1 1 Yes 1 

PAPERS NUMBERED 

Upon the foregoing papers, it is ordered that this motion 
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SUPREME COUli1‘ 01: THE STATE OF NEW YORI<  
C’OIJNTY OF NEW YOKK .- l’ART 57 

x 
V E R  INA 1-1 I X O N ,  

E.asI 64’’’ Slrcel i n  M;mhallan, allegedly 1-esulling froin deinolition :ind construction work 

Con g 1-eg a I i  o n I3 e i  I Y XI ko v ( ‘ ‘C o n gl-csii t i on”) . De re n clan I C:o n gi-ega~ i on m o ves for s 11 m ti1 ary 

Foii t i  da t i o ti En 2 i ti ccvi ti 2, 1.A >(.: (‘ ‘ U r hiin ”) . B y sep;irate ti10 I i  o t i  s , dc fc t i  clan 1 [ J  r h n  ;I ti d de fen dan 1s 

Owners”) move for siimmary judgmenI dismissing the compl i  tit ;is q ; i i  tis1 thein. lkfcndant 

‘I’hc sland;ircls [or surnm:ii.y judgmenl are well settled. ‘I’hc tnov;uil tniisl Iendel- evidence, 
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hy proof i n  ;iclniissil)lt: l’omi, to e s ~ ~ h l i s l i  the c;iiisc of ac(jon “sufl’iciently to warr-ml ~ h c  court ;IS ;I 

inattcr of law in dii-ccting.jiicl~inenr.” (C‘l’LlI 32 121 I?]; Ziickcrlnall v Citv 01‘ New Yor-li, 49 NY2d 

557, S62 I 1C)llOl.) “P;iiliwc to niakc such showing reqiiii-cs cleni:il of the motion, rcgarcllcss 01‘ the 

sufficiency of the opposing papers.” (Winep,r-ad v New York 1-Jniv. Mecl. Ctr., 64 N Y 2 d  XS I, 8511 

[ 198S].) Oncc such proof has bccn offered, to clcI.c,at ~iimmary judgrricnt “tlic opposing piii-ly 

niiist ‘show hc ts  sul‘l‘icient to 1-cqiiii-e ;I trial of any issuc of facl’ (C‘PLR 32 12, suhcl. I I?)).” 

(Zuclicrrnan, 49 NY2d at 5 6 2 , )  

Whilc I > l i i i l I t i [ f  will heiu- the i i l t i i i i a k  burden of proal. OF dcfcnd;ints’ ncgligciicc at hid, ;IS 

the proponent ol‘ thc siinini;iry jiidgrncnt motion, clcfcndiints have the initial h r d e n  on this 

motion of coming foi-wai-d with sufficient evidence to shift [tic buidcn to plainlifl’. (a Mxsey  v 

New Yoi.k C’itv I-lous. Au th . ,  230 AD2d 601 [ 1 ”  Dcpt 1096]; l’ii-relli v LonE Is. I<. I<. ,  220 AD3d 

166 [ l ”  Dcpt 1996j.) Thus, clefendants have [he burden on this motion tn show tlixt they WCIX 

not negligent i n  h c  pcrformaticc of  their work atid th;It thcir work did not C ~ I I I S C  di1Iliiig:t: io 

pI:iiriti t‘f’s irIliil’trT1crlt. “This burden canriot bc satisfied by merely pointing o u t  gnps i n  thc 

plaintiff’s c;ise.” (Valclez v Ar-aniark Ser-vs., Inc., 23 AD3d 039 [%I Dcpt ZOOS].) 

Corigi-cga~im argiics that plaintiff 113s failcd to cstablish [tie eleiiienls of her negligencc 

ciiiise of ;iction hecause shc tias failed to providc any xlmissiblc cvidcncc tha t  Iicr allcgcd 

dilriiilges wei-e dii-eclly caiised by tht: clefenchnts. (All.. of David Pci.sky i n  Sl1ppoiI of  Motion, (11 

15.)’ 111 support of h i s  argiimcn[, Congregation relics on plaintiff’s bill of particulars aiid pi-ioi- 

prccliusion oidci.s or’ this coiii-r. By prioi- oi-clci-s of this coiii-l d ~ i ~ c d  March 10, 200.5, and April 28, 
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2005, plaintiff flixon was “precluudcd from tcstifying as to damagcs” because she Lii Icd to appcai- 

for an examin:ition before t r id .  Baseel chicfly on thc preclusion ordcrs, Congi-egation contends 

th;it pl:iiritii-I’ will be unablc to pmvc tier ricgligence clai i n  o r  offcr pi-ool‘of ci;iiii:iges :it tr ial .  

Whilc siiiiimat-yjlId~riicrit may bc gr:mteci solely on the bi~sis 0 1  :I precIiisioIi oidci. (G 

1.c Frois Foods Coi-p. v Policy Adv:incing C?oi-r)., 59 AD% 1 0 1 3  [4”’ Dtpt 1977]), in Lhc Fi~s t  

Lkpar-tnicnt, S I I I I I I I I ; ~ ~ ~  judgment basecl on ;iri order of preclusion is n o t  xltomatic. (See Criimp v 

C‘ily of Ncw York ,  07 AD2d 634 [ I “  Dcpt 1079j; Jawitz v r31ilish Leylancl Motor Inc., 42 AD2cl 

536 [ I “ Dcpt I073]; Isi-;icl v 131-ei C ~ I - L ~ . ,  5 A D 3  987 [ I ‘I Dcpl 19581, i-eare clcnicd (7 ATI7-d 

100S.) Hcrc, ttic preclusion orcler at issue does not prccludc plaiiitil‘f fi-oni inti-oclucing any 

cviclence ut t r i d ,  h i t  on ly  prccliidcs hcr from offcring her owti tcstirriony as to dmages. 

Dcfcndarits have made no showing on he i r  motions that p la in t i f f  will not be able l o  inlroducc 

coinpctcnt cvidcncc of iicgligciice, 01- th i l t  no basis exists I’or a findiiig of iwgligence. Nor have 

defendants shown ( h i i t  1>1ililitiff will be iiiiable to present acltnissiblc cviclcncc as to clamages, suc.11 

;IS i 11 s 11 ce C‘ o 111 p :in y I - C ~ O  1-1 s . 

To the cxtcnt that Congi-egiition ai-gues, based on the deposition testimony of one of its 

trutees, Les klohiii, that (lie complainl against i t  should tx dismissccl bccausc Congrcgatiun had 

no ;ictivc role i n  [tic dircclion, supcivision, control or p ~ ~ f o ~ ~ i i i n ~ e  of the ciemolition o r  

construction work :it its preinises, this tesliiiiony is ;ilsci insufficicnt to wairaiit surniuai-y 

juclgment. According to MI-. Botim, C:oti~i.c~:itiC)r1’s rulc in tlie construction pro.jecl W;IS lo 

review tills, p y  invoiccs, Iwqare and rcvicw cost ainalysis, ; i i d  verify ttwt contracts aw:~i.dc,d 

ilgIAeed with the I-ecliiisition. Evcn assuming h:it C:ongr-cgation played no role in  the actual 

supervision of the work, Congregation Liils to demonstixtc that i t  cannot be helci linblc for tlie 
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negligcnt x t s  oi’ ils independent conLrxtors on tlic ground tha t  the work of tlic contl-iicto1-s was 

inherently clan,vei-ous.” (See Kosenber-2 v Eciuitiible I,ife Assur. Socy. of IJ.S,, 79 NY?d 603,  ‘i. 

668 [ 19921; 01-tiz v Nutlcz, 317 AD?cl 7%’ 760 [ 1” I k p t  2OOC;j.) 

Finally, clel‘enclants Liil LO submit Liny cvidcncc, cxpei-t o r  olhcr, to show t h a t  clcl‘cncliunts’ 

work st the Congreytion’s premises was no t  negligent, 01- t h a t  iL did n o t  c:iusc dan-iugc to 

pI ai nt i f f ’  s r-esi cle nce. ‘I’h us, nntwi t tis t nndi rig tlic prccl iisi on orclcrs, dcfcridiin t s have no[ 

dischargcd he i r  initial burdcn of coming fc)rwnrcl and thcir motion for siiiiiiiiiiry judgmcnt 

With I-csptlct to the motion of Wiitei-shed, [tic court reaches ;i dil’l‘crcnt conclusion. I n  

siippor~ of ils motion for si~i~itii~iry jiidgmcnl dismissing the complaint, Watershed contends that 

i t  pr-oviclcd only ~iclministr.;itivc sci~viccs on the construction project and had tio oversight of’ the 

construction work. Watershed’s president submits ;in affid:ivil in  which hc attcsts that 

Watcr.shcd is ;i pujcct  nim:igcmciit consulting firm t l i a t  assisted h e  owner  i t i  conlraclu;il m;ittcrs 

wit ti ge tic r;i I c 011 ~ i x  to trs , sc hcclii I i 11 g in at t ers ii t i  cl ]xi ymc ti I pi~occs scs . ( N  i i  I sen A f f. i ri S ~ipp~ji-t, ‘I[ 

3.) W;i~cr~sticcl’s claim is siipporled hy (he leslimony of Mr. Rohrn  and is not disputcd by 

plairitil’l.. As Watei-shed thei-ehy has dcrnonstrnted its entitlemen1 lo siiiiitmry judgincnl, this 

branch or  its molion will be giiiited. The branch of its molion which seeks elismissal of any 

cross-claims against i t  is also granted i n  the ahscncc of any  opposition. 

‘rhc tmncti o f  WaLerstied’s mulion which seeks siitiiiii:iry judgmcnt or1 its ciuss-cI;ii iiis 

fo 1‘ co 11 trnc t iial i ti de til ti i I’i c ;i ti o ti a S;i i tis t M age ti ;in d S k :in i should be dcniccl. Thc 

i ndcmnification agccmcnt bctwccn Congi~g;ition and Magcri proviclcs for inclcinnity only “to the 

cxtciit causcrl in  wliolc or iri piirt by thc ricgligcrit acts or oriiissioiis of tlic Contractor [Magen].” 
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