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Pluintiff. 

- against - 

Index No. 6002711/07 

GJilULD ROSJSNGARTEN uiid NEW CI’I’Y 
ASSOClATES. LIK, 

In an action to recover on twoprornissorynotea, plaintiff, Michael Waldman, movcs, 

pursuant to CPLR 3213. for summaryjudgment in licu of complaint. 

Plaintiff, through his limited liabilitycompany First Avenue Associates, UC (“First 

Avtnuc Asaociatcs”), and defendant Corald Rosengarten (“Rosengartcn”), throuBh his 

limited liability company 10” Street Structural Arts Building, LLC ( 10Ih Street Slructud’), 

owned qual  intorusts in defendant New City Associates, LIxl (“NOW City”). New City owns 

thc rod property and apartment building located at 240 E u t  1 Vh Street, Naw York, Ncw 

York. 

By Assignment or MenibcrRhip Interest, dated December 3 1, 2003, and relatcd 

documents, jncluding unit dccds and assignment of lcliscs andrenls. First Avcnue Associates 

a g r d  lo transfer its interest in Ncw City to IO’ Straet Structural. In connection With the 

ussignment, Roacngarten, individually and aamanager ofNm City, oxccuted two promissory 

notes, also datal Decmbcr 3 1,2003. The first promissory notc rcquird defendants to pay 
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plaintiff tho principal amounl of%21,500, plus interest at the rato of fivc pcrccnt por ycar, by 

November 30, 2005. T h c  sccond promissory note required defendants pay to plaintiff the 

principul amount ofS300,000, plus intorcst at thc ratc oriive pcrccnt per ycar, by Dcccmber 

3 I , 2006. I n  nddition, both promissory nom sei default interest on (he unpaid principii1 

birlancu ul Ihc rim 01'24%1 por yonr. and rcquirc dcl'ciidanls to pay all collcctinii C O R ~ A .  

Dcfcndunls railed to pay tlic promissory notes and plaintirfcoiiimcnccd this acrioii, 

by molion for summary judgment in lieu of cornplirint, seeking judgment awarding h i m  ( I )  

tho principal amount ol'thc $21,500 promissory note, plus unpaid intcrcst cornputcd at the 

r d t  of five parccnl per year lhroua Novtrnbcr 30,2005, or $2,063.42, aa well m intercst on 

the principal amount computed at Lhc default rata of 24% per year from November 30,2005, 

together with costs, Tcm, and diaburscmmts; and (2) the principal amount of thc $300,000 

promissory note, plus unpaid interest cornputad at the rate of fivc pcrcant per ycar through 

January 1, 2007, or 545,0UO, as well BB intcrcst on the principal amount computed at the 

dofaull rata of 24% per year from January I ,  2007, together with costs, focs, and 

disburscmcnta. 

Plaintiff astablishcs a prima facie c u t  by submitting proof of the promissory nota 

and dofcndmt.8' failurw to pay according to the t8rI'I-M thereof (Gallugher vKmmfwczuk, 245 

Al32d 4 I 8 [ 2d Dcpt 19971). Thus, defendants arc required to come forward with proof of 

cvidentiaty hcts showing thc cxistcncc o f  a triablo issuo with respect lo a defense (see Fulco 

v Thorno, 225 W 2 d  582,583 [2d Dcpt 19361). 

Duringoral ugumanlonthamo~on,New Citystipulatd toliahilityaa toLhe$21,500 

pronlissory nota tlnd lha COW granted partial summaryjudgmant as to thal promiwry note 

(Transcript, p. 9). Howovor, Roeengarten raises, as dslanscs (1) rambling assarlioni of 
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duress allegedly based on plaintiff 3 repeated threats to cause physical injury to him or his 

family ifhc declined to execute the promissory notes; (2) the assertion that plaintiffdefaulted 

on a loan he made to plaintiff and a nonparty in March 2, 2001, in connection with an 

unrelated transaction; and (3) the assertion that on December 31, 2006, plaintiff refused 

delivery of a check in the amount of $201,394.75, representing full payment of the two 

promissory notes, minus the outstanding balance on the March 2, 2001 loan. 

On review of the submissions, it is evident that defendants fail to establish the 

existence of triable issues of fact with respect to their proffered defenses. The 

incomprehensible assertions of threats of phpical injury are insufficient to establish that 

Rosengarten was forced to execute the promissory notes "by means of wronm threat 

precluding the exercise of free will" so as to state a viable d e f a t  of duress (Austin 

Instrument, Inc. v Loraf Corp., 29 NY2d 124,130 [ 19711). Nor dots the alleged breach of 

a loan made by Rosqarten during a separate tramaction involving a nonparty constitute a 

valid defense to plaintiff 3 claim for payment on the subject promissory notes (see Logan Y 

Williamson & Co., 64 AD2d 466,470 [4* Dept 1978)). Furthermore, the assertion that 

plaintiff refused delivery of fhll paymunt on the pmmissOry notea is unsubstantiated. 

Accordingly. it is 

ORDERED that the motion is granted and the Clerk is directed to enter judgmant in 

favor of plaintiff and against defendants Gerald Rosangartun and New City Associates, LLC 

in the amount of $321,500, together with inttrast as prayed for allowable by law, until the 

date of entry of the judgment, as calculated by the Clerk, and therafter at the statutory rata, 
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together with costs and disbumcmcnts IO he taxed by tho Clerk upon submission of an 

appropriatc bill of cash. 

4 

ENTER: 

. . ' 

[* 5 ]


