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SHORT FORM OKDER INDEX NO. 05-16141
CAL. No. 06-02690-OT

SUPREME COURT - STATE OF NEW YORK
POST-NOTE MOTION PART - SUFFOLK COUNTY

PRESENT:

Hon ROBERT W. DOYLE MOTION DATE 4-11-07
Justice of the Supreme Court Mot. Seq. # 002 - MG; CASEDISP
_________________________________________________________________ X
MARTIN BANDIER, : PRYOR CASHMAN LLP
: Attorneys for Plaintiff
Plaintiff, : 410 Park Avenue
: New York, New York 10022
- against -
: JOHN P. HUMPHREYS, ESQ.
TIM BLENK TREE CARE INC., : Attorney for Defendant
: 3 Huntington Quadrangle, P.O. Box 9028
Defendants. Melville, New York 11747
________________________________________________________________ X
Upon the following papers numbered 1 to _21  read on this motion _for summary judgment ; Notice of Motion/ Order
to Show Cause and supporting papers ___1-12 _; Notice of Cross Motion and supporting papers _____; Answering Affidavits
and supporting papers __13 - 21 : Replying Affidavits and supporting papers ____; Other ____; (andrafterhearingcounsetm

supportamdopoosed-to-themuotion) it 1s,

ORDERED that the motion (#002) by defendant, Tim Blenk Tree Care, Inc., for summary

judgment pursuant to CPLR 3212 dismissing the action is granted.

In this breach of contract and negligence action, plaintitf, Martin Bandier, alleges that defendant,
Tim Blenk Tree Care, Inc. (hereinafter referred to as “Blenk Tree”), failed to control an infestation of
prunicola scale on his many privet hedges and bushes on the premises located at 200 Gin Lane,
Southampton, New York. Plaintift seeks the replacement value of the hedges which had grown to over
twelve feet i height and the privet bushes that were in the shape of balls that grew to more than ten feet
in diameter over the course of approximately thirty years. By his complaint, plaintiff alleges in the first
cause of action that defendant failed to inspect, maintain and treat the privet hedges in accordance with
the contract. Plainuff further alleges in the second cause of action that defendant was negligent in the
treatment of rust mites which later caused the destructive infestation of prunicola scale and in failing to
timely treat the prunicola scale which caused the destruction of the hedges and bushes. Before the court
ts a motion for summary judgment by defendant to dismiss the action.

Initially, the negligence cause of action is dismissed because the plaintiff failed to allege that the
defendant breached a duty of care independent of its contractual obligation (see, Old Republic Natl. Tit.
Ins. Co. v Cardinal Abstract Corp., 14 AD3d 678, 680, 790 NYS2d 143 [2005]; Long Is. Sound, LLC v
O'Brien & Gere Engrs., Inc., 25 AD3d 668, 811 NYS2d 722 [2006]).
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In support ot the motion, defendant submits, inter alia, a copy of the contract; the examination
before trial testimonies of Tim Blenk, Dorothy Bandier, Tom Stubelek and James Sottilo; an affidavit of
Conrad Decker; and copies of Blenk Tree’s work orders. Tim Blenk testified to the effect that he is the
President of Tim Blenk Tree Care Inc. and has a bachelor’s degree in integrated pest management as well
as a master’s degree in plant science. He stated that he entered into a contract with the Bandiers in
March, 2004. The contract provided that his company would make ten to twelve visits to the property
during the contract period by a trained diagnostician to inspect the trees and shrubs for insect and disease
activity, automatically treat controllable insect and disease problems and recommend additional services
to increase the vigor of the plants. At the first visit to the property, defendant was told by the caretaker,
Tom Stubelek, that the privets were turning brown and they both agreed that the privets were stressed
from the harsh winter. Blenk suggested to Stubelek that he cut out the dead branches from the privet
balls. He stated he saw the scale on the privets but felt no need to treat it since there is always some
degree of scale present.

Blenk stated that from June 2004 through the end of the year, he and his employees tried to
chemically suppress the scale, they tried to stimulate selected privet by adding micro nutrients, they tried
hand removal and power washed some areas that had significant layering of adult scale. He stated that
Blenk Tree was not responsible under the contract for pruning the privets and suggested to Mr. Stubelek
that he prune less. Blenk also stated that his company was not retained to monitor the drainage, root
systems or fertilizers on the premises, as these were Stubelek’s and the irrigation company’s duties. Later
in the summer, Blenk stated that he noticed large infestations of scale on the privet hedge at premises
other than plaintiff’s that had never been seen before in the industry. In addition, the insect was not
responding to conventional control measures that had been successful in the past.

Blen < averred that he called Scott Clark at Cornell Extension for advice. After visiting the
premises and taking samples, Blenk learned from Mr. Clark that many factors could have affected the
privet hedges, such as the cold weather, the old age of the privets, excessive pruning and poor drainage.
Blenk began to follow Mr. Clark’s suggestions. Later in the fall, Blenk spoke with Mrs. Bandier
regarding whether the privet would ever return to its earlier health and he responded that it would over
time Blenk stated that Mrs. Bandier was considering replacing the privet hedges.

In her examination before trial, Dorothy Bandier testified to the effect that she is the plaintiff’s
wife and although she is an avid gardener, she is not an expert. She noticed that the privets were turning
brown in late May and notified Blenk. She stated that Blenk always performed under the contract and
took care of whatzver was needed. However, she averred that Blenk breached the contract when the
privet did not respond to Blenk’s treatment. In August, she noticed that the hedges were dying and was
told by Blenk that he was treating the scale. The following year, she hired another company, Tree Wise.
She also hired a nursery to replace the dead privets. She learned from a neighbor that they also had
problems with scale on their privets and were working with Blenk but were not replacing their hedges.
Mrs. Bandier stated that she never hired anyone to analyze the problem.

Tom Stubelek testified at his examination before trial that he has worked as the
gardener/superintendent of the Bandier premises for the past fifteen years. He was in charge of irrigation,
fertilization of the lawn, mulching and pruning. He stated that in the beginning of 2004 he noticed winter
kill on the privet hedges. He also stated that he never observed scale on the property until 2004 and there
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was never a problem with voles in the root systems. Sometime in April he noticed scale on the privets but
it was not a heavy concentration and did not cause alarm. He stated that Mrs. Bandier received a bill for
spraying the hedge in May. He stated that Blenk made several informal visits to the premises and that he
was satisfied with Blenk’s services. Based upon his gardening experience, he did not think Blenk caused
the scale problem. In late August, he noticed a problem with the privets and spoke to neighbors who also
had problems with scale on their privets. He recalled that the Bandiers hired a company in late fall to
begin replacing the privets.

James Sottilo testified to the effect that he is the owner of Treewise Organic Experts. He was
hired by the Bandiers in the spring of 2005. While he was unaware of the treatment provided by Blenk
Tree, he began to start new inner growth of the damaged privets by suggesting new pruning methods,
power washing the bushes and adding supplements to the soil. He stated that it generally takes two to
three years for the new growth to start taking over as the main leaders of the plant. He averred that it was
difficult working with the Bandiers in that his suggestions for treatments were rebuffed as too expensive.
He further stated that to allow plants to regenerate could be as expensive as replacing them, and it was a
matter of whether the owners wanted to see the improvement in an instant or wanted to wait for it to
develop. His company also worked with neighboring properties which had similar scale problems and
none of the owners replaced the hedges as a result.

Sottilo stated that his company was retained from 2005 through the spring of 2006. His contract
provided that he would visit the premises five times per year and recommend treatment to the plant life.
He noticed that his treatment resulted in an improvement in the overall look of the plants but the scale
was never one hundred percent under control. In 2005, as President of the Arborist Association, he
assisted in sponsaring a round table seminar for horticulturists in the area which focused on the treatment
of prunicola scale. He learned that all of the attendees, including Blenk, had experienced a problem with
scale in Southampton in the previous year. The attendees, as part of the seminar, also drove to several
homes 1n the area and observed scale on the hedges. Sottilo stated that this seminar was extremely
helpful in providing a treatment timetable to control the scale problem.

In his personal affidavit, Conrad Decker avers that he is a consulting arborist. He visited the
premises in October, 2005 and made the following observations. He noted possible rodent damage where
teeding on the roots may have compromised the plant’s ability to absorb nutrients and water. Soil and
plant samples were analyzed which determined that white prunicola scale was present and a high level of
nitrogen from fertilizer in the turf was present. He concludes that neither the maintenance practices nor
the application of pesticides by Blenk Tree directly or indirectly caused the damage to the privet hedges.

The record reveals work orders demonstrating that Blenk Tree provided treatments to the privet on
thirteen occastons from June 17 through October 30, 2004. Blenk Tree also provided treatment to other
trees on the premises beginning in February, 2004. With the above evidence, defendant has
demenstratec, prima facie, its entitlement to judgment as a matter of law (Zuckerman v City of New
York, 49 NY2d 557,427 NYS2d 595).

In opposition, plaintiff submits, inter alia, portions of the above examinations before trial and an
affidavit by his wife, Dorothy Bandier wherein she avers that Blenk Tree rendered faulty care to the privet
hedges that caused their destruction.
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To grant summary judgment it must clearly appear that no material and triable issue of fact is
presented (Sillman v Twentieth Century-Fox Film Corp., 3 NY2d 395, 165 NYS2d 498 [1957]). The
movant has the initial burden of proving entitlement to summary judgment (Winegrad v N.Y.Univ. Med.
Ctr., 64 NY2d 851, 487 NYS2d 316 [1985]). Moreover, when a contractor performs its obligations in a
workmanlike manner according to the plans and specifications agreed to b the owner, the contractor is not
liable for the damage that may result (see, Larchmont Nurseries, Inc., v Daly, 33 AD3d 872, 827 NYS2d
56 [2006]). Once such proof has been offered, in order to defend the summary judgment motion, the
opposing party must “show facts sufficient to require a trial of any issue of fact (CPLR 3212(b);
Zuckerman v City of New York, supra).”

Here, the evidence reveals that Blenk performed under the terms of the contract and according to
industry standards. The treatment rendered by Blenk Tree was the same as that provided by its
replacement, Treewise Organic Experts, and the appearance of the privet hedges improved over time. In
addition, Mr. Sottilo concurred with Blenk in his opinion that the privet would eventually return to its
former appearance. Inasmuch as there were many factors over which Blenk Tree had no control that
could have affected the privet, it cannot be said that Blenk’s care and treatment of the privet hedges
caused their destruction. Thus, the court finds that Blenk Tree did not breach the contract. Plaintiff fails
to raise an 1ssue of fact by his wife’s affidavit which is speculative and conclusory. As such, her opinions
are insufficient to defeat Blenk Tree’s entitlement to summary judgment. Plaintiff’s attorney’s
affirmation in opposition is unsupported by factual proof and is, therefore, of no probative value and also
tails to raise an 1ssue of fact (see, Lewis v Safety Disposal Sys. of Pa., Inc., 12 AD3d 324, 325, 786
NYS2d 146 [2004]).

Accordinzly, the motion for summary judgment dismissing the complaint is granted.
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