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L ' p o i 1  Ilic t.oIlo\\ing papers numbered 1 to 19 
; Notice of Cross Motion and supporting papers-; Answering 

read 011 this motion for sumnary iudgrnent; Notice of Motion/ 
) I . ~ L ' I -  to Show c_'aiisc and supporting papers 

14-19 
1 - 13 

.'\ffida\,its and suppoi ting papers 
fimrtmmttf n=tT-- ) it is, 

; Replying Affidavits and supporting papers 20-21; Other -; ( m r k r f k ~  

ORD,EIIE,D that this motion (00 1) by defendants Denise A. Campasano and Vincent Campasano, 
I !  IIL 1-suant 13 CPLR 1212 and Insurance Law §5102(d) for an order granting summaryjudgment 
dis~iiissin_r thc coinplaint on the issue that plaintiffs injuries do not meet the serious injury threshold, 
oppo;ed b y  plainti ffs Chris,tiiia M.  Claudio and Leonard0 Claudio, is denied. 

This I S  an ;action sounding in negligence arising out of a two-vehicle accident which occurred on 
.IanLi;ry 20, 2005 lioute 23 1 at or near the intersection with Winnecomac Avenue, Town of Babylon, 
( ' oun ty  of Suffhlk, State of New York, when plaintiffs' vehicle was struck in the rear by defendant's 
\ d1lclc. The conipiaint of'this action sets forth a first cause of action sounding in negligence and a second 
caiisc: of acticin pl-c:mised upon plaintiffs spouse's derivative claim. 

Dcl'ei-clmt~; c h i n  entitlement to an order granting summary judgment dismissing the complaint, 
L ~ s ~ ~ ~ ' ~  I tis plainti t'f did not sustain serious injury sufficient to meet the threshold pursuant to Insurance Law 
('I'tlii. StLite o f  \ee\v York $ 5  102(d). 

[* 1 ]



J
 

[*
 2

 ]

jlesniak
Text Box
[* 2]

jlesniak
Text Box



IIC axribed oi- tlicre must be a sufficient description of the “qualitative nature” of plaintiffs limitations, 
wi th  dn objective basis. correlating plaintiffs limitations to the normal function, purpose and use of the 
17odq part (Toilre v Avis Rent A Car Systems, Inc., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, 
mild or sligl-t limitation of use is considered insignificant within the meaning of the statute (Licnri v 
,Ellic,btt ( supr6i) 

It 15  t’oi th,: court t o  determine in the first instance whether a prima facie showing of “serious 
iiijury” has bcen made out (see, Tippirzg-Cesturi v Kilfierzny, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
i 00 1 1  ). The i i i i t i , i l  burden is on the defendant “to present evidence, in competent form, showing that the 
plailtiff‘has no cause ofaction” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [lst  Dept 
’ 0 0 2 ) )  Once defendant has met the burden, plaintiff must then, by competent proof, establish a prima 
I ~ ~ L I U  L‘IX ch tt sLi( 11 serious injury exists (Gudrl’ vEyler, 79 NY2d 955, 582 NYS2d 990 [1992]). 

In sunport of motion (001) defendants have submitted, inter alia, a copy of the summons and 
i ~ o n ~ ~ ) l a ~ n ~ ,  defenclaiit’s verified answer; a copy of the bill of particulars; uncertified copy of Good 
Sam,iritan Hospitdl emergency department record; copy of the examination before trial of Christina 
( ’Iatidio; unccrtified copy of BAB Radiology report; copies of letterdreports of Dr. Jay Nathan, M.D., 
I<ichard Pearl. M D. and Stephen I,astig, M.D.; and an uncertified letter from Vytra Health Plans. 

The 13AB Radiology report dated March 14, 2005 sets forth that the MRI of Christina Claudio 

itli no Zvidetice of focal disc herniation. There was also straightening of the cervical spine 
I e\ eals smal I disc bulges associated with small osteophytes from C3 to C7 compatible with degenerative 
(*liaiiqs, 
iioted. for which IDr. Moriarty suggested clinical correlation. 

111 .I i y  hathan has set forth in his letterh-eport dated September 18, 2006 to counsel for defendant 
that plaintiff‘is a luenty nine year old female involved as a driver in a motor vehicle accident on January 
-!6, 2005 who states she sustained injuries to her neck, back, and both shoulders. She was initially treated 
.it Good S a  ai-itan Hospitd emergency room and released with medication. She subsequently treated 
w i t h  medicat i o n ,  ,3hysical therapy, chiropractic care, heat and acupuncture, and trigger point injections. 
I )r Nathan uoes iiot set forth the duration of such treatment. Plaintiff reported to him that she 
occd ;tonally iises a back brace. At Dr. Nathan’s independent orthopedic medical examination of plaintiff, 
lie stiles plaintiff reported pain i n  her neck back and both shoulders and has difficulty walking, bending, 
‘ leer 1112 and 11 f t l l  g 

t l r  biathan set forth quantified ranges of motions upon examination of plaintiffs cervical, lumbar 
m d  thoracol .unbar spine. It was his clinical impression there were no objective findings, that plaintiff 
L ~ L I , S I L ) I I I L ‘ ~  a cei-1 ical sprain and luinbar sprain, has no disability and is able to work and perform activities 
I)i’daily living without restrictions. He did not comment on causation of the injuries or the MRI results. 

111 R ichdi d Peai I performed an independent neurological examination of plaintiff on August 2 1, 
)OOh \ \~ho preTenied to him claiming pain in her neck radiating to the shoulders, mid-back and lower back 

‘IS ,I rcsult of a rear-end collision on January 26, 2005. At the time of this examination, she was still 
I e c c i ~  ing c1iiropr;ictic care from Dr. Saker. Dr. Pearl indicates he reviewed various medical records of 
( iood Samaritan Hospital, Dr. Sica, Dr. Priolo, Dr. Coladner, and the MRI reports of her cervical and 
lllnll-~osacral SpIIlt’ 
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I l r  Pexl  cxamined plaintiff and set forth his quantified findings in his report, indicating there 
\i crc no objcctivt  findings to indicate neurological injury, need for neurological healthcare, testing or 
i icurological disal)ility. It was his impression that Ms. Claudio sustained cervical, dorsal and lumbosacral 
~pr;ii ns Mc jLlggt:sted board certified neuroradiological review as he states claimant had a pre-existing 
history o f  a clegerierative condition of the spine as documented on image study. 

111 Stcp1ic.n Lasting, by way of a report dated July 3 1,  2006, reviewed plaintiffs MRI studies of 
thc Iiiiiibar spine dated March 11, 2005 and indicated there is evidence of degenerative disc disease with 
d [ s c  >pact' ii;irrou iiig and desiccation at L5-S 1 and disc desiccation at the L4-L5 level. He noted minimal 
L,iiiooth miiular biilging at the L4-L5 level. He also noted a shallow broad-based midline disc protrusion 
LLt 1 - 5 3  1 \\ hich dlisplaces epidural fat. It was Dr. Lasting’s opinion that the disc pathology at both the L4- 
i 5 ‘iiid i-5-S I ie\ cis 1s most iikeiy degenerative and unrelated to the accident of January 26, 2005. 

‘Tile letter from the Human Resources Department at Vytra indicates Christina Claudio was out of 
1Lot-k fi-om January 26, 2005 through January 28, 2005 and February 2, 2005 to April 21, 2005. 

I’laiiitilf t l  stified a1 her examination before trial on July 20, 2006, that she was employed by Vytra 
;IS a product,c spec ialist/clerical assistant where she works on the phone and on the computer. Due to the 
.mident, she niis: ed approximately three months from work, having been advised by Dr. Colaner to stay 
I.ioin(: during that period of time. She produced a letter from Dr. Colaner with her bill of particulars to that 
c3tTect Wheii she returned to work on April 17, 2005, she did not have any job restrictions. 

Plain tiff tc stified she was stopped when defendant’s vehicle struck her vehicle in the rear, causing 
lier body to L O  forbard hitting the steering wheel, then moving backwards. She felt pain in all of her back 
‘Inti LL ‘15 t,tlicii bq ;Iinbulance to Good Samaritan Hospital emergency room where x-rays were taken of her 
ilcck bacL and shoulders. She was given an injection of some sort of medication, and a prescription for 
I w n  pills and was discharged. She followed up the next day for medical care and treatment with her 
Ijriiiixy care physician, Dr. Savino, who advised her to have an MRI taken and referred her for physical 
thcrapy She attended physical therapy three times a week for about two months at South Shore Medical 
vi i t h  Dr (’ol.iner, beginniiiig the first week of February. She stated the physical therapy did not really help 
vicelit niayb 2 slightly. Thereafter she was prescribed acupuncture therapy which she received two times a 
\veel\ for six weebs, but stated it  did not help much. Thereafter, she commenced chiropractic treatment 
t LVO to three i imc5 a week for over six weeks, but did not feel he was “doing all that good for me.” 
I’laintiff‘then stafl ed seeing the chiropractor, Dr. Selzer, who was recommended by her primary care 
Iihysiciaii Shc initially went two to three times a week and was still receiving treatment at the time of her 
depojition 011 JuI!; 20, 2006. 

Plain iff testified as a result of the injuries sustained in this accident, she has had to stop doing 
c‘vcr~day activitieT such as cleaning, bending, and exercising at the gym at work three or four times a 
\\ eek for about ai7 hour where she used the treadmill, bike, stair master, leg presser, and rowboat. She 
coiilci no lomger do laundry and lift the basket and the injuries also affected “romantic things” with her 
Iiiislxind Sh: stated she still has pain everyday, on and off, in her neck, shoulders and all ofthe back. 

Based :ipon the foregoing, it is determined that defendants have not demonstrated entitlement to 
sumi-;ary J udgiiieiit on the issue of serious injury. Defendants’ examining physicians did not examine 
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p I L l i i ; t i  I'f dui ing tlie statutory period of 180 days following the accident, thus rendering defendant 
physiciiiiis' affidavits insufficient to demonstrate entitlement to summary judgment on the issue of 
\vhether plai i t i f f  \.vas unable to substantially perfomi all of the material acts which constituted her usual 
.rnci customary daily activities for a period in excess of 90 days during the 180 days immediately following 
the accident (Blarzchczrcl v Wilco-x, 283 AD2d 821, 725 NYS2d 433 [3rd Dept 20011). Plaintiff was out of 
\Lori\ fbi- alii ost three months and testified she still cannot perform her usual activities of daily life. She 
IL ;is 1;till ~indergoing chiropractic care with electrical stimulation at the time of her deposition. Defendants 
iia\ c thus raised 21 factual issue in their moving papers as to whether plaintiff was able to substantially 
1wrftIi-in all c f thc material acts which constituted her usual and customary daily activities for a period in 
c Y C L " ; ~  01-90 clays during the 180 days immediately following the accident. 

Def~i~cla~i is  h,lve ajso submitted evidence via the repoi? of Dr. Lastig setting foi-th that plaintiffs 
I timbar MRI showed annular bulging at the L4-5 level and a shallow broad-based midline disc protrusion 

d~~ i 5 - b -  1 b: t dol s not indlicate whether this is a bulge or a herniation. Additionally, Dr. Lastig's report 
I lidicates the described disc pathology at both the L4-L5 and L5-S1 levels is most likely degenerative in 
origiii and therefore unrelated to the accident. This, however, is conclusory and unsupported by an 
articulated basis tor that opinion. In that a disc bulge may constitute a serious injury within the meaning 
( f 1n~;urance LJW $ 5  102 (Hiisseiiz, et af. v Harry Littinan, et af., 287 AD2d 543, 73 1 N Y S  2d 477 [2"d 
I )ept 2001 I ) ,  and It has no1 been set forth by defendant's expert whether the protrusion at L5-Sl is a bulge 
c ~ r  herniation, this C'o~ii-t concludes defendants have not demonstrated prima facie entitlement to summary 
J iiclginent on the i1,sue of whether plaintiff has sustained a serious injury within the meaning of Insurance 
I a\\ $ 5  1 OZ(c) as there arc factual issues outstanding which have been raised in defendants' moving 
pl[)ei s 

1'0 pi-e\ ail on their motion for summary judgment dismissing the complaint, the defendant was 
r q u i  red to make 2 prima facie showing that plaintiff did not sustain a serious injury within the meaning of 
Insui-mce Lal\ $ 5  02(d) (see, Toirre v Avis Reitta A Cars's., 98 NY2d 345, 746 NYS2d 865, 774 NE2d 
1 197 Caddy v Eyl'er, 79 NY2d 955, 582 NYS2d 99-0, 591 NE 1176). Here, defendant failed to satisfy his 
burdcii of est,iblisliing, prima facie, that plaintiffs did not sustain a "serious injury" within the meaning of 
I iisimiice La!& 5 102 (d)  (.see, Agatlze v Tiin Clzeiz Wurzg, -NYS2d ~, 2006 WL 2965205, 2006 NY 
~ i l i p  Op 07434 [N'u'.4D 2 Dept Oct 17, 20061; see also, Walters v Papanastassiou, 31 AD3d 439, 819 
h J  S.ld 48 123 Dei2t 20061). 

Since defendants failed to establish their entitlement to judgment as a matter of law as set forth 
ahovc:. the burden has not shifted to plaintiff to establish that there are issues of fact to preclude an order 
i clranting suiiiniarj judgment (CPLR 3212[b]; Zuckermaiz v City of New York, supra), and it is 
unnecessary to reach the question of whether or not plaintiff has raised a triable issue of fact (Krayiz v 
Torel'lii, 833 NYS2d 406, NY Slip Op 03885 [2"d Dept 20071). However, in reviewing plaintiffs' 
opposing papers, i t  is determined plaintiff has raised triable issues of fact to preclude summary judgment. 

I n  opposing this motion, plaintiff has submitted, inter alia, the affirmations of Dr. Andrea 
C'olaclner, D.O., Dr. Barbara Moriai-ty; and copies of various medical records including certified copies of 
the records maintained by South Shore Medical Care and All Island Chiropractic. 

Dr. Moriarty has affirmed her report of March 14, 2005 relative to the MRI of the lumbar spine of 
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( ‘Ii i- i : , t i i ia (’laudlo, which results were previously set forth above diagnosing lumbar disc desiccation with 
i ~ i i l d  t i isc spi c c  n:ii-ro\\iiig and a small central disc herniation at L5-Sl. 

Dr C‘oladcr’s report of April 1 1,  2007 indicates plaintiff was reevaluated on that date and that she 
I iewctl the MRll of the lumbar spine which revealed an HNP (herniated nucleus pulposis) at L5-S 1. Dr. 
C’olatlner ex~iniiii.d plaintiff and quantified the limitations in range of motion found upon examination of 
plantifi’s luinbar spine with regard to flexion and cervical spine with regard to right rotation. Dr. 
(’olatlner i11dicates plaintiffs condition is guarded, her cervical and lumbar conditions are permanent, and 
tliere is a causal rclationshrp between her cervical and lumbar conditions and the motor vehicle accident of 
.1 ‘L1lLI;Lry 20, 3 0 0 5  

Based iipoii the foregoing, plaintiff has demonstrated quantified limitations in movement of her 
ccrvical and iuinb,ar spine, ongoing treatment and a disc herniation at L5-S1. Disc herniation and limited 
r,:iiigc of motion based on objective findings may constitute evidence of serious injury (Jarzkowsky v 
J’initli, 294 AD2d 540; 742 NYS2d 876 [2d Dept 20001). Plaintiff has given testimony as to the activities 
i n  her daily li\,ing which are affected by these claimed injuries which Dr. Coladner states are permanent. 
Elasetl upon the fxtual issues raised in the report of Dr. Coladner , the MRI reports affirmed by Dr. 
hdori;u-ty, and plaintiffs deposition testimony, it is determined that plaintiff has met her burden by clearly 
dciiionstratiiig thai there are factual issues coiicerning whether or not plaintiff has sustained a serious 
inILir:/ n;ithin thc rieaning of Insurance Law 5 5  102(d), and whether these injuries are permanent in nature, 
thus precludi iig summary judgment. 

Accordingly, defendants’ motion (00 1)  for an order granting summary judgment on the issue of 
siii-ioiis iiijur\’ is d~~mied.  

FINAL DISPOSITION -FINAL DISPOSITION ~- 
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