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SCANNED 

I 
007 SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY ’ 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED I Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: &es 0 No . / I / /  , 
7 20@ 

- L .  J 

Upon the foregoing papers, it is ordered that this rno&bAlk&h, ,- 

The within motion is decided in accordance with the accompanying Memorandum Decision. It is hercby 

ORDERED that the application of Petitioner Alex Sibersky for judgment pursuant to Article 78 ’ 
if the CPLR (1) rescinding and annulling the final determination of Respondent New York City 
lepartment of Housing Preservation & Development (“IZPD}, which declined to dismiss outstandin 
P D  violations, on the grounds that the determination was arbitrary and capricious and thc ne& iden 
Iepatment of Buildings Notice of Violation hearing no. 34340953L (“the DOB NOV”) was pre’vio 
Lismissed in a New York City Environmental Control Board (“ECB”) hearing; and (2) awarding to 
’etitioner the costs and disbursements of this proceeding, is dcnied in its entirety. It is fiuther 

ORDERED that the cross motion of the ECB, DOB Commissioner, Inspector Bourne MacLaren, 
TPD and the City of New York (“Respondents”) for an order dismissing the petition is granted, on the 
nerits. It is furthcr 

ORDERED that counsel for respondents shall serve a copy of this order with notice of entry 
tithin twenty days af entry on Petitioner. 

D NON-FINAL DISPO&ION ‘’ 

REFERENCE 
4% 
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Pctitiotier-. 

NYC EN V I IIONMEN‘I’AI , C’ON‘I’KOL UOA K [I, N Y C 
DEPARTMEN‘I’ OF RU1LL)ING C‘OMMISSIONEK, 
BOURNE MACT,AlWN, INSPECTOR, BADGE ##3249, 
DEPARTMENT OF HOUSING PRESERVATION & 
DEVELOPMENT OF THE ClTY OF NEW YORK, 
ClTY OF NEW Y O R K ,  

Iiidcx No. 10403 1 /07 

D IK I SI 0 N /O RDE l i  

MEMORANDUM DECISION 

Petitioner Alex Sibcrsky (“Petitioncr”) inoves for judgmciit pursuant to Articlc 78 of thc 

CPLR (1) rescinding and armiilling the final detcrniination or Respondent New York City 

Department of Housing Preservation 6L Developiiicnt (“HPD”), which dcclincd to dismiss 

outstanding HPD violations, 011 the grounds that the determination was arbitrary and capricious 

and the ncar identical Dcpai-timiit of Buildings Noticc o f  Violation hcaring 110. 343409531> (“the 

DOB NOV”) was previously dismissed in a Ncw Yor-k City Envir-onmental Control Board 

(“EC13”) hcnring:; and (2) awar-ding lo l’etitiollcr the costs and disbursements of this procecding. 

The ECB, DOB Commissioner, lnspcctor Bouiiie MacLaren, HI’D aiid the City of New 

York (“Kespondcnts”) cross move for an order dismissing thc pctition pursuant to CPLR 5 

32 1 1 (a)(5) because the petition is barred by the statute of limitations. 
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Pctitioiier’s Contcntioiis 

Petitioner is tlic owner of 185 Imiox  A V ~ ~ I L I C ,  NY, NY 10020 (“the l~remiscs”). 

l’ctitionei- contends tha t  tlic dccisiori o f  thc I-IPD no[ to disiniss the HPD vJolatioiis pertajniiig to 

tlic pi-erniscs was inaccurate aiid impi-opcr because 1 TPD did not consider the Lxts  bef‘orc it, 

inclucliii~ tlic Febi-~iary 27, 2003 clismi 

Acco 1-(1 i ng 1 o Pc 1 i 1 i o 11 ci-, t I 1  c v- i c) 1 ;it i o 11 s 11 1 ciii sc 1 v cs wc ire 1 xiscd I I po II  o I I 1-0 f-dat c records. Fu rt 11 cy, 

thcl-c wci-c iio oiilstaiiding violations ; i k r  the DOL3 NOV was dismissed. 

Rcspondcnts’ C:onteii1ions 

11 of tlic DOB NOV by ECI3 I Icariiig Officcr Shapil-o. 

Section 1404 of the Ncw York City Charter (“Chartcr”) einpowcrs lhc ECB to e1ifool-w 

provisions of the Adininistrativc Codc of the City oi‘New York aiid the Rules of the City of New 

Y ork relating, iizler- alirr, to the construction, maintenance, use, occupancy and safety o r  buildings 

in the City of New York. The ECB can conduct adjudicatory proceedings, impose pcnallies, arid 

entcr and cnforcc judgments. Among the proceedings conducted by tlic ECR are those involving 

violations of the laws and regulatioiis enforced by the DOB. 

Pursuant to Charter 6 1802, the HPD is responsiblc, inter- ulia, for “all functions of Ihe 

city rclatiiig to tlic rehabilitalion, maiiitcnancc, altcratioii and iinprovcment ofrcsidential 

buildings and privately owned housing . . ,” including, but not limited to, cnforcemcnt of the 

New York State Multiple Dwelling Law (“MDL”). 

The ICcspo~idc~its contcrid thal 011 Septcmbcr 24, 2002, an HPD inspector (“Inspector”) 

issued violation nos. 4353 165 and 4353 167 (“the HPD violatjotis”) against the prcmiscs. The 

2 

[* 3 ]



I 

I-IPD violations were issucd for violation ol’MDI, $ 5  700, 301 and 302’ and directcd Petitioner tu 

file plans arid obtain a Ccrtificate oi‘Occupancy, or rcstorc the prcmiscs to the prior legal 

condition. HPD Notice ol‘Violation no. 18901 5 5  (“thc HPD NOV”) was scni to Petitioner on 

Scptember 27, 20c)2. 

(111 November 24, 2002, llic lnspcclor issucct DOH Notice ol‘Violation and I-lcnring no 

dirccted Petilioiier to obtain a Certificate of Occiipaiicy or rcstorc the subject premises lo the 

prior legal condition. On Febniary 27, 2003, ECB I learing Officer Shapiro disinisscd thc DOB 

NOV on procedural grounds with DOB’s conscnt. Respondents contend that dismissal of the 

DOB NOV did not result in the disiiiissal of the HPD violations. 

On January 17, 2003, Petitioncr submittcd a rcquest to HPD for dismissal of all HPD 

violations against thc premises. In rcsponse, HPD re-inspected the prcmises on January 27, 

2003. Scveral outstanding violations were found to have been coil-ected and were subsequently 

dismissed; however, the subjcct HPD violations were not cured and remain open violations. 

HPD entered the results of the January 27,2003 inspection into its records on or about January 

30, 2003. Respondents allege that HPD mailed the inspcction rcport to Petitioner within forty- 

fivc days of the rc-inspcction.3 
-- - .- - .- - 

’ “3 ‘b’ 1-ooii1s now corivcited into class ‘a’ apt. localcd at apt 4, 3“‘ story. , . 2 ‘b’ rooms iiow cnrivcrtod irito 1 class 
‘a’ apt., I ”  stoiy, apartment.” 

I’herc was i i n  “occupancy coiitrary lo that allowed by Department records. Records states [sic] 2 ’U’ roonis 011 the 
I ”  story arid 3 ‘B’ r o o m  on the 3“’ stoiy. Now convcr-ted to 1 Class ‘A’ apt. oti 1“ and 3’* story.” 
Angela Vclasqucx, a clerical aid in the HPD Code knfoorcernent \ h i t  since July, 2000, testified that her 

rcsponsi bilitics at all relevant tiincs included “mailing re-inspection reports to the dismissal request applicants.” 
Vclasqucz furlher testified that it wils, and continucs to bc, the practicc of the Code Enforcemcnt LJnit to rnail each 
I-e-inspection report to the applicant within forty-tlrve days of the date of re-inspection. Aftelwards, the date of the 
dismissal, date of the mailing, applicant’s f i a m  and mailing addrcss arc recordcd in a log. This information is also 

2 .  
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CPLK Articlc 78 creates ii special procccdiiig for challenging the final detemiination o r  

an administrative agciicy in court. CPLR $ 2 17( 1)  providcs that “[u]nlcss a shorter h e  is 

provided in the law aiitlioriziiig thc procccdiiig, a proceeding against a body or officcr must be 

comiiiciiced within four iiionllis d i e r  thc deteniiiiintion lo bc reviewed becomcs lirial and 

11 i 11 cl i 11 g 11 1’0 1 1 111 e p c t i ti on e r. ” K e s p c) 11 den 1 s c c) ii t cnd 111 ;it P c 1 i 1 i o 11 c r c o 111111 cii c cd tli i s A ]-tic 1 c 7 8 

final determination“ Tor a slatutc of liiiiitations aiialysis, thc pelitioii is time-bmed and iiiust bc 

I n  the altcmativc, Respondents arguc that cvcn if thc court finds that the pctitiori is not 

bail-ed by the statute of limitations, the petition lacks riierit and should be dismissed. Petitioner’s 

arguinent that the subject HPD violations should be dismisscd based on the DOB NOV disinissal 

lacks merit because they are scparate and distinct violations. Further, the dismissal of the DOB 

NOV was based upon procedural defects, arid was not a dccision on thc merits. Therefore, there 

is no conflict between the ECB dismissal of thc DOE NOV and the HPD deteniiinatioii not to 

dismiss the HPD violations. Finally, dismissal of the HPD violations is not warranted because 

Petitioncr has not assertcd that he has obtained a Certificate of Occupancy or that he retumcd the 

premises to the prior legal occupancy. 

~ 

1-ccorded on the dismissal application itself, which is filcd by date. 
According lo Vulasqucz, “the logs and ciisnllssal requcst applications dated prior to lkcclnhci- 9, 2004 ai-c 

missing. . . . ITowever, based upon the Code Enfoi-cement Unit’s well-establishcd and routiiic practice o r  mailing 1111 

applicant a copy of the ro-inspection rcpot-t within rorty-five days of thc re-inspection . . . I believe that the re- 
inspection report Gom the Januniy, 2003 re-iiispcction of the subject preiillscs, was mailed to thc Pctitioiicr within 
rorty-five days of the re-iilspcction. Thercfoi-c, Petitioner would havc rcccived the re-inspection report, at the latest 
on or about March 12, 2003.” 

As opposed to the date thc HI’D NOV was inailed - September 27, 2002. 
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Petitioner’s Reply 

I n  reply, Petitioncr argucs that the HPD decision never became final and binding upon 

Petitioner and that thc Petition is timely. Tlic Petition is riot Iuned by the statute of limitations 

bccause HPD did not serve iiotjcc o r  its i‘iiial delcrininalioii. l’etitioner allcges that he only 

txcame nwai-e oftlie HPD decision 011 i)r aboul M;ir-ch 9, 2007 while filing ;in HPT) Building 

licgistratioii a i  HPD. Thc statute o f l i n i i t a t i ~ ) ~ ~ ~  continued to toll in  the intcrini. Hc notes tliiii  hi: 

Vclasqiicz al‘fidavit, r-elicd upon by ECI3 as cviciencc ol‘notice, is pure speculation aiid offci-s no 

proof of any record that notice was ever sciit to Pctitioncr. Rather, Velasquez’s tcstimony 

conccdes that “the logs and dismissal request applications dated prior to December 9, 2004 arc 

missing. They are most likely either inisplaced . . . or . . . are not accessiblc.” 

Petitioner further contends, iirtcr aliu”, that tlic work done 011 the premises did riot violate 

the MDL, that the Dol3 and TTPD violations were identical, based upon the saiiie facts and issued 

by the sanic Inspector, and that thc HPD dccision contradicts the ECR dismissal. 

Anal ys i s 

A party may move for judgment dismissing a cause of action on the ground that the cause 

of action may not be maintaincd because of the Statutc oi‘Lixnitatioiis (CPLR 6 321 1 [a] [ 5 ] ) .  

‘<An article 7s proceeding must bc comnicnced within four months ‘after the determination to bc 

revicwed becomes final and binding upon thc petitioner”’ (Mallrr of Vil. oJ Westbury v Depf. of 

Tr-criisp. OjS‘t~i~c ofNL>w York, 75 N.Y.2d 62, 72 Ll9S9], qimtiizg CPLR 0 217 [ I ] ) .  An  

UnaIiiblguous administrative dctcnnination is final and binding so as to cornmelice the iuntling of 

- -  - .- 

PIairihK also advaiiccs arguments based upon collateral estoppcl, r ~ ~ j u c l i c n t ~ ,  double jeopardy, due process, and 
the availability of mandamus. 
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the Statute of.Limitations wlicii thc petitioner lias 1-eceivcd notice o r  tlic determination and is 

aggrievcd hy i t  ( s w  Mcrttw of J Y r i i c c r c l  11 McGiiire, 67 N.Y .2d 71 4, 7 1 G [ 19861; Mul[er (4. 

C‘iruldi~vcst Hcwf/ji C’orp. 1’ (.’i/v oJ‘Nciri1 I’ork, 160 A.D.2d 489, 490 [ 1 st Dept 19901). I-Iowevcr, 

“[w]licrc a11 aiiibigui ty :is to when ;i final dctcrniiiiation lias been iiiadc was created by  the official 

body, any cliicstioii as t o  whcn tlic statutoiy 1x1-iod begiiis to riiii will be resolvccl i n  Ihvor oI‘tlie 

pctilioiici-” ( A 4 u ( / ~ r  o / ’ h ! o / r / ~ i h ~ j  1 1  C”rottj1, I37  A.D.2d 437, 438-30 [ 1 st Dcpt 1 !188]). 

C.:I’LI< 9 7803 statcs that tlic court rcvicw o f a  detenniiiati~~ii of‘an agency consists ol‘ 

wlicthcr the deten-iiiiiiatioii was macic in  violation of lawfid procedurc, was affected by an ~ I T O ~  ol‘ 

law or 311 abuse of discretion, or was arbitrary and capricious (CPLR 5 7803(3); S E E  Windsor 

Place Cory. v New York StateL)HC,X, 161 A.D.2d 279 [ ls t  Dept 19901; Muzel v DHC‘R, 138 

A.D.2d600 [lst  Dept 19881; Bruitr’wckvDHCR, 129 A.D.2d 51 [Id Dept 19871,lv. den. 70 

N.Y.2d 61  5 [ 19881). An action is arbitrary arid capricious when the action is taken “without 

soiriid basis in rcasoii and . . . without regard to the facts” ( M L I I ~ I Y  ofPelZ v Bd of Educ., 34 

N.Y.2d 222, 231 [ 19741). Rationality is the key in determining whether an action is arbitrary and 

capricious ( Id , ) .  Tlic court’s function is completed on finding that a rational basis supports thc 

agciicy’s detenninatioii (see IIowurd v Wymarz, 28 N.Y.2d 434,438 [ 19711). Where the agency’s 

determination is founded on a rational basis, that interpretation should be affirmed even if the 

court iiiight have conic to a diffcrent conclusion (see Mid-SMe Mgt. Chrp. v New York City 

/.’oric.iliuliotz WZCI A p p d s  Bd., 112 A.D.2d 72 [ 1st Dept], ufd 66 N.Y.2d 1032 [ 19851). 

Pcll v Bd. c,fEduc., 34 N.Y.2d 222, 230-31 (1974), is iiistructive on tlic basic standard of  

Article 78 rcvicw: 
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“hi article 78 proceedings, “the doctnnc is well settled, that neither the Appellate 
Division iior the Court o f  Appeals has power to upset thc determination of an 
administrative tribunal on a question of fact; ‘thc courts have no right to review 
the facts gciierally as to weight orevidelice, beyond seciiig to i t  that thcre is 
“substantial cvidciicc.””’ (Cohen and Karger, Powers of the New Yor-k Court of‘ 
Appcds, 4 108, p. 460; 1 N.Y. Jw., Adiiiinistrativc Law, 53 177, 185; see hlrrttc-v- 
[ ~ f H d / ~ ~ l - ( i l ~  I). h’irlil(/tl> ZS N Y  Ztl  089, 690 [disscuting oprl. of Br-eitel, J.1 j. “Thc 
appr-oacli is thc saine wlicn the issw COIICCI-11s the cxercisc of discrelion hy [he 
irdininis[rativc tribunal: ‘1‘11~ courls oarinot  interfere unless tlierc is 110 t’ntional 
basis for llic exercise ofdiscr-etion 01- [lit actinri complaincd of‘is ‘arbitrary and 
capricious.”’ (C‘olien and Kal-ger, 1Yn~vc1-s 0 1 ’ 1 1 ~  New Yo& C’ourt of Appeals, pp,  
4 0 - 0  1 ; see, also, S Wcinstcin-Koln-lZil~ilIc~-, N. )I (?iIq. Plyw., p i - .  780-3.04 c v  . s rq . :  
1 N . Y .  Jur . ,  ArlmiI-istr;-itivc l,aw, tj$ 177, 1 X4; M [ I [ ~ c I ,  ofC’ulior1 I J .  / I C I W I U I I ,  2 /  N Y  
?(I 322, 329). 

Where, as herc. the agency’s dctermination involves factual evaluation withiii an arca or 

the agcncy’s expertisc and is amply supported by thc record, thc deterrriiiiation must be accorded 

great weight a id  judicial dci‘ereiicc (see Flacke v Onondugu Larzd$ll System, I m . ,  69 N.Y.2d 

355,  363, 514 N.Y.S.2d 689, 693 [1987]). Courts arc required to “rcsolve [any] reasonablc 

doubts in fdvor of the administrative findiiigs and decisions” of the responsible agency (Town of 

Henrieucr v Dept. of Envll. Conscnution, 76 A.D.2d 215, 224, 430 N.Y.S.2d 440, 448 [4th Dept 

19801; see also Jackson v Ncw York State Urban Dcv. Corp., 67 N.Y.2d 400, 41 7 [ 19861; City of 

Rome v New York State Dept. oJHealth, 65 A.D.2d 220, 225 [4th Dept 19781, Iv. to upp. denied, 

46 N.Y.2d 713 [I979]), 

Upon review of the record herore this court, thcre are insufficiciit grounds iipon which to 

coiiclude that HPD provided notice to Pctilioiier regarding its dccision to riot disiniss the HPD 

violations. Iicspondcnts have provided no evidence that notice was sent to Petitioncr and, 

concededly, cannot produce such evidence given IIPD’s inability to locate the rclevant records. 

Velasqucz’s testimony to the effect that she belicved the notice was mailed pursuant to HPD 
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procedure is unpersuasive. Construing the ambiguity creatcd by HPU in favor of Petitioncr, the 

Statute o f  Limitations lhus continued to toll until Petitionci- receivcd actual notice o l  thc HPD 

decision on March 9, 2007, I-endcring tlic instant petitio11 timely. 

Ncverthclcss, the peti tion must rail 011 the merits. ?’he record rcveals that Ihc HPD did 

1101 1-mdcr its decision without a rational basis or without rcgard to tlic Ihcts. ‘The ciisriiissal by 

E(.X of the I>OB NOV has no bearing upon thc Tll’D violations, as they 31-e scparate aiic-1 distinct 

violations. Moreover, tlic fact thal  these violations were based iipon the saiiic iindcrlying i’xts 

and issued by the saiiie Inspector does not render thc IWD dccision jnconsistcnt, as the dismissal 

of the DOB NOV was based upon procedural defects as opposed to any inaccuracy in thc DOB 

violatioils themselves. TII’D rclied upon the January 27, 2003 re-inspection of the premises as 

the basis of its decision. The HPD decision inust be accorded grcat defcrence becausc it involved 

subject inalter within the agcncy’s experlisc (see Flucke, 64 N.Y.2d at 363). Resolving any 

reasonable doubts in favor of the HPD findings and decision, the Petitioner has failcd to cstablish 

that the HPD decision was arbitrary or capricious (see Towrz of Henrietta, 76 A.D.2d at 224). 

l’his court finds thc balancc of Petitioner’s argumcnts to be of no momcnt. 
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Article 78 of’thc C:’PI,R ( I ) I-escinding and ;~iiii~~lliiig the final determination oTRcspondent Ncw 

dismiss oiitstaidiiig I I F ”  violations, on the grounds that the dctermination was arbitrary and 

capricious and the near idcritical Departmcnl of Buildings Notice of Violation hcaring no. 

34340953L (“the DOB NOV”) was previously clisniissed in a New York City Envirotmcntal 

Control Board (“ECB”) hearing; and (2) awarding to Petitioner the costs and disbursements of 

this proceeding, is denied in its entirety. It is fiirther 

ORDERED that the cross motion of the ECB, DOB Commissioner, lnspcctor Bourne 

’\ 

MacLaren, HPD and the City of New York (“Respondents”) for an order dismissing the petition 

is granted, on the merits. It is Curther 

ORDERED that counsel for respondents sliall serve a copy 

entry within twenty days oferltry on Petitioner. 

I-- 

\ 

C f  e - -  --_ Dated: July 30, 2007 
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