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SUPREME COUR'T OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 39

INVESCO INSTITUTIONAL (N.A,), INC.,
PlaintifT,

-against- Index No. 650154/07

DEUTSCIHE INVESTMENT MANAGEMENT AMERICAS

IS
INC., /L
w . S0

Defendant.
________________________________________ X o
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HELEN E. FREEDMAN, J: UN?}’NEWP )

R
Plaintiff, Invesco Institutional (N.A.,) Inc, (“Invesco”), seeks to prclinﬁ%
Ce
enjoin defendant, Deutsche Investment Management Amcricas, Inc. (“Deutsche™), from hiring or
otherwise retaining four individuals currently employed by Invesco, until March 26, 2008 and
from soliciting any othcr Invesco employee working in Invesco’s Worldwide Fixed Income
business group in Louisville, Kentucky until March 26, 2008, Invesco claims that the four
individuals, Kenneth Bowling, James Guenther and Stephen Johnson, and Randy Paas,
Invesco’s Global Partners and the core group of 1ts Worldwide Fixed Income group, were
secrctly induced by Deutsche to resign [rom Invesco without giving the notice required by their
employment contracts, to join Deutsche and to misappropriate trade secrets, thus breaching their
fiduciary obligations to Invesco. In eflect, plaintiff claims that Deutsche has attempted o steal
its Institutional Fixed Income business. Plaintiff also claims that Deutsche tortiously interfered
with its contracts with the employees, aided and abetled breaches of fiduciary obligation, and
misappropriated trade secrets.  Plainti{f also accuses Deutsche of causing the four Global

Partners to recruit other key Invesco ecmploycees.
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In opposing the motion, Deutsche denies the allegations of tortious interference, aiding

breach of fiduciary obligations and misappropriations ol trade secrets. It specifically claims that
did not encourage the Invesco Global Partners to breach their agrecments with Invesco with
respcet Lo the notice requirements in the contracts and it did nothing to stcal or misappropriate
any trade secrcts. Dceutsche points to the fact that in the case pending in the United States
District Court for the Western District ol Kentucky, /nvesco Institutional (N.A.), Inc. v. Stephen
M. Johnson, et al.,3:07-CV-175-R, wherein Invesco has sought (o enjoin the four above
mentioned employees from joining Deutsche (the other half of this litigation), the magistrate
Judge made preliminary findings that there was no cvidence indicating that the Global Partners
had breached fiductary duties and that Invesco could not arguc that the Global Partners had any
contractual or common law duly to remain with Invesco in perpctuity. Moreover, Deutsche
opines that the District Court Judge, Judge Thomas Russell, has already determined that Invesco
had breached its obligations toward the Global Partners.

Since the oral argument and submission of the preliminary injunction papers in this
action, the federal District Court in Kentucky, following expedited discovery and a hearing on
Junc 13, 2007, rendered its decision on June 26, 2007 concerning the preliminary injunction
sought against the four mdividuals. nvesco Institutional (N.A.), Inc. v. Stephen M. Johnson, et
al,3:07-CV-175-R. Its findings arc as [ollows:

In the Junc 26, 2007 decision, Hon. Thomas B. Russcll enjoined the four Global
Partners from leaving Invesco [or a period of four months, until July 27, 2007. The Court found
that the Global Partners had each cxecuted Global Partner Agreements (“GPAs”) that contained a

notice provision requiring the Partner to provide Invesco with twelve month’s written notice of
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the Partner’s intention to terminate the employment relationship with Invesco. Invesco was
under the same obligation. In fact, Invesco had given each partner the option of choosing the
length of the notice provision, with a minimum of four months and a maximum of twelve
month’s notice, and each had chosen the twelve month option. The GPAs further provided that
upon receipt of the notice, employment under the same conditions would continue [or the entire
notice period. There was no non-compele provision in the GPAs or in any other agreement. The
Court made detailed findings concerning several meetings that occurred between the Global
Partners and Dcutsche in October and November of 2006 the contents of e-mail exchanges
among them. In the e-mails, Deutsche told the Invesco Global Partners about its interest in
[illing a “holc” in its institutional fixed income busincss and the parties made some gencral
inancial projections. Deutsche denominated 1ts cfforts to woo Invesco’s Global Partners as
“Project Danicl Boone™ and made written ofTer lIctters to the Global Partners several months
before the laller gave their termination notices on March 26, 2007. Deutsche also cxtended
offers to other Invesco employces on March 7, 2007.

On March 27, 2007, immediately following rcecipt of the termination notices, Invesco
terminated Randy Paas for cause and put the other three partners (Johnson, Guenther, and
Bowling) on Administrative Leave. The ecmployees were notified on April 27, 2007 that they
would be returned to active duty on May 21, 2007, but they then notified Invesco that they were
terminating their GPAs on April 30, 2007. In response to Invesco’s motion [or a preliminary
injunction to require the employees to honor their twelve month notice commitment and to
refrain [rom compceting with Invesco during that time, Judge Russell granted the employces a

Temporary Restraining Order finding that, Invesco breached the continued employment




o)

provision of the GIPAs without giving the cmployecs an opportunity to curc and ordered Invesco
to reinstate the cmployees no later than May 21, 2007.  On May 30, 2007, the employces werc
returned Lo active employment but were removed from the trading (loor, put together in an office,
and told that all communications to stall must be made through Karen Dunn Kelly who had been
put in control of the WFI Group following reccipt of the termination notices.

The Kentucky District Court then analyzed the preliminary injunction application in
terms of likclihood of success on the merits, irreparable injury, harm to others, and whether the
public interest would be scrved by issuance of a preliminary injunction. With respect to
likelihood of success on the merits, the Court {ound that the Global Partners owed Invesco a
{iduciary duty and that it was morc hkely than not that the duty had been breached by their
collusion with Deutsche, a direct competitor. The basis for the finding was that the Global
Partners identified key Invesco employeces to Deutsche and did not disclose any information
concerning their Jong planned defection. The Court, however, rejected Invesco’s claim of
“incvitable disclosurc™ as a rcason Lo prevent the Global Partners from working (or Deutsche.
The Court also found that there was a substantial likelthood that Invesco breached the GPAs by
violating the Order (o rcturn the Global Partners to their former duties and by i1solating them (rom
the other WWFI members. The District Court further found that Invesco would suller
trreparable harm if defendant Global Partners were not enjoined from working for Deutsche and
recruiting other employees because the damages that would flow from Invesco’s loss of
competitive business and possible receipt of confidential information would not be easily
calculable. The Court also found that a preliminary injunction would not be overly harmful to

the Global Partners, and that the public interest would not be affected by enforcing their notice
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period provisions and imposing a pcenalty on the Global Partners for breaching their fiduciary
dutics. It then balanced the likelihood ol Invesco’s succeeding on its claim for breach of
fiduciary duty with the Global Partners’ likclihood of success on their breach of contract claim
and decided that the original default notice period in the GPAs of [our months was sufficient o
prevenl irreparable harm. The court enjoined the three Global Partners (Paas was not involved
because he had been terminated by Invesco) from leaving the cmploy of Invesco for a period of
[our months from the date that they tendered their resignation notice. The Court further enjoined
the Global Partners from disclosing or using any of Invesco’s trade seerct and/or confidential
information for six months following the cffective date of termination of their ecmployment
rclationship with Invesco. The six month injunction against disclosure or use of trade scerets
was applied to Paas as well even though he had been terminated and was already working for
Deutsche. Additionally, the Global Partners were enjoined from soliciting or hiring any Invesco
employees for six months alter the effective date ol their termination of employment with
Invesco and (rom soliciting the business relationships they developed or acquired while working
lor Invesco or an affilialed company for six months.

In this motion, Invesco seeks to enjoin Deutsche from hiring or retaining the four
individuals, one of whom is alrcady employed by Deutsche as a consequence of Invesco
terminating him. Tt also secks to cnjoin Deutsche [rom hiring any other Invesco employees and
to enjoin usc of any trade scerets obtained. The standard for granting a preliminary injunction in
New York includces a finding the plaintifT has a substantial likelihood of succeeding on the
meerits, irreparable harm, and a balance of equities 1n plaintilf’s {avor; scc W.T. Grant Co. v.

Srogi, 52 N.Y.2d 496 (1981).
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While technically the United States District Court injunction was only directed at the
individual employees, that Court’s findings are dircctly rclevant to the action here. In [act, the
claim here is almost a second bitc at the same apple. The District Court specifically found that
the Invesco employees had breached a fiduciary duty. Based on that, it may be inferred that
Dcutsche was complicit with or aided and abetted the employces in their breach by negotiating
secretly with them for an extended period in effort to develop its (Deutsche’s) Institutional Fixed
Income busincss at Invesco’s cxpense. However, in the abscnce of non-compctition covenants,
the employeces were [ree to Icave after a notice period and the period of injury was clearly time
limited. For that reason, the Court issued a limited injunction against the employccs that 1s about
to cxpire. Since the employees arc now frec to lcave Invesco, it would be unfair to prohibit
Deutsche [rom hiring them, and Deutsche 1s not so enjoined.

In order for plaintifi' to prevail on a claim [or tortious interference with contract, a valid
contract must exist. Lama Holding Co. v. Smith Barney Inc., 88 N.Y.2d 413 (1996). Termination
ol the contract by a court cnds the contract. There is no cvidence that Deutsche asked the Global
Partners to give less than twelve months notice, nor was there a non-compete clausc in any of the
partners’ contracts. With respect to the claim for unfair compctition or misappropriation of trade
secrcts, the federal District Court addressed that issue by dirceting the Global Partners not to
cither use or provide any trade secret information 1o Deutsche for an additional six months (until
January 27, 2008) and to refrain [rom recruiting any Invesco employees or customers for that
period of time. It is also (air to prohibit Deutsche {rom using any secrets that it may have already
obtained from the Global Partners and (rom recruiting any Invesco employees identificd by the

Global Partners or in any way referred 1o Deutsche by the Global Partners until the end of
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January of 2008. Any employccs alrcady working for Deutsche cannot be terminated based on
Invesco’s claims inasmuch as the harm, if any, has occurred, and presumably those employees
did not have employment contracts that required specific notice periods .

For the foregoing reasons, consistent with the decision in /avesco Institutional (N.A4.), Inc.
v. Stephen M. Johnson, et al,3:07-CV-175-R. it is hereby

ORDERED that defendant Dcutsche will not use any of Invesco’s tradc scerct and /or
confidential information for six months until January 27, 2008; and it is further

ORDERED that defendant Deutsche will not solicit or recruit any ncw Invesco employees
that have been speeifically identified by the Global Partners; and it 1s further

ORDERED that Deutsche will honor the prohibitions imposed upon the Global Partners

by the United States District Court for the Western District ol Kentucky.

Dated: July 27, 2007
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Helen L. Freedman, J S.C.




