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ANNED ON 713112007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

- v -  
MOTION DATE 

MOTION SEQ. NO. fit: ) 00 'L 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion tolf 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes n No 

Upon the foregoing papers, it is ordered that this motio& 
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-against- Index No. 6501 54/07 

‘ 4  

%..;% 
R%ce 

DEUTSC‘I IE INVES‘I’MEN‘I’ MANAGEMENT AMETUCAS 
INC‘., 

F. 
4 4  J D c fc nd a n 1. 

-X c o%j$kj/ 2002 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
HK1,EN E. FREEDMAN, J :  

Plaintiff, Invcsco Institiitional (N .A. , )  Inc, (“Invesco”), seeks to prclin 

enjoin del‘enclant, Dcutsclic Iiivcstment Management Americas, Inc. (“Deiitschc”), from hiring or 

othcnvisc relaining h i i t -  individunls ciirrenlly employecl hy Iiivcsco, i i n t i l  March 20, 200s and 

from soliciting any othor Iiivcsco employee working it1 Invcsco’s Worldwide Fixcd Iiiconic 

business groiip in Louisvi Ilc, Kentucky i i n t i l  Mal-ch 26, 2008. Invcsco claims that the Ibur 

i ii d i vi d 11 a Is, K e t i  n e t h Bow I in g, Jail I cs G iic ti th c r and S t ep tieri Jo hnso I 1,  and Ra t i  d y Paas, 

Invesco’s Global Partncrs iind h e  core g r o q ~  of‘ i t s  Worldwide Fixed Income group, wcrc 

secretly iiiduccd by  Dcutsche to resign liom Iiivcsco without giving the notice required by their 

ell-iployriiciit coiitracts, to join L)eutschc and t o  iiiisappropriale trade secrets, tlius brcaching their 

liduciary obligations to Invesco. In el’fcct, plaintiff claims that Deutsclie has attcmptcd to steal 

its Iiistitiitinn:il Fixed Inconie hi~sincss. Plaiiiti ll’also claims that L)eiitsdi~ tortinusly interfered 

with its contracls with the employees, aidcd and abetted breaches o r  liduciary ohligation, and 

iiiis~il,prloPri~itcd trade secrets. Plaiiiti l’f also :muses Deutsclie o f  causing tlic foiir (Iilotxil 

Pailners to recruit other key Invcsco cmployces. 
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In opposing the motion, Dciilschc denies the allcgalions o f  torlious interfkrencc, aiding 

brcacli of liduciary obligations m d  niis3PI~roPriations of trade secrcts. I t  specifically claims that 

did not encoilrage tho Invcsco Global Partners tu breach their agrccnuxts with Invcsco with 

respect lo the noticc requirements i n  the contracts and i t  did nothing to stcal or misappropriate 

;my lrade secrcts. Dcutschc points to tlie fact that in the cwe peiiding i n  the TJnitcd Stales 

Districl Co~irl  f o r  the Wcsterri Disirict 01’ Kentucky, Itiwsco ltzstiritliotztrl (N.A.), f r tc . .  1’. S ~ q h w  

M. Joli/~voii, ct d.,3:07-C‘V- I7S-R, wherein Invesco has solight to enjoin thc lbur aliove 

mciitioncd employees from joining Dcutsche (tlie olhcr half of this litigation), the niagistratc 

I~idge made prcliminary findings that there was no cvic-lencc indicating that the Glohal l’aitncrs 

had hi-eachcd Cidiiciary duties and that Invcsco coiild not ai-guc that the Global Partners l i d  any 

contractual or co~nriion law du ty  to rcmain with Invcsco in perpetuity. Moreover, r)eutsclic 

opines that Ihe District C‘oul-1 Judge, .I~idge ‘I’hoinas Kussell, has already delcniiined that Invesco 

had breaclied its obligations toward the Global Partners. 

Sincc the oral argument and snbiiiission or the prcliminary iiijmction papers in this 

action, the federal District C‘ourt in  K.entucky, following expedited discovcry and a heariiig on 

Jiinc 13, 2007, rcndei-cd its decisioii on June 20, 2007 concerning the prcliiiiiiiat-y irijunciion 

so 11 g ti t agai nst the four ind i vicliials . I n  vesco lrtstit 1 4 / i o ~  r r l ( N  A .), I n  c. 1’. Sr ~ p l i  eir M. Johmon, i’t 

~1/.,3:07-CV-I 75-11, Its Iiiidings arc as lollows: 

In thc .Iunc 26, 2007 decision, H o n .  ‘I‘homas B. Russell eiijoiiied the fiiiir Global 

Ikti iers fioiii leaving Invesco rcor a period of four months, i i i i t i l  July 27, 2007. ‘l’lic C‘ourt Ihuiid 

that  the Global Partners had cadi cxeciitccl Global Pai-tiier Agrcenicnts (“CPAs”) that cunlained it 

noticc provision rcqniring thc Partner to providc Invcsco with twelve month’s written notice of 
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the I’ai-tiier’s intelltion to tcnninak tlic employment relationship with Invcsco. Tnvesco was 

iinder h e  sanie obligation. I n  I:ict, Ii~vcsco had given each partner- the option of choosing the 

length of h e  notice provision, with a iiiininium of four months and ;1 maximirin of twclvc 

month’s notice, and each had clinscn tlie twelve i no nth option. The GPAs h r t h c r  provided that 

iipon receipt ol‘tlic noticc, cmployiient iindei- the sanic colditions woiild contintie Tor  thc cntirc 

nolict: period. There was 110 non-compele provision in the W A S  or in any other agrecmenl. Tlic 

C-’ourt made detailed findings coi1ccri1iilg several meetings h i t  occuii-ed betwccn the (I;lobal 

l’artiier-s arid Dcutsclic in Octoher and Novem bel- o f  2006 the contents of e-mai 1 exchanges 

:iriic)iig them. In h e  e-mails, L)eiitsclic told tlic Invcsco Global Partners about its interest in 

lilling ;I “l~olc” i n  its institution:d fiixcd income busiiicss and tlic parties made some gcncral 

linancial projcctioiis. Dcutsche denoiiiinated its cl‘lbi-ts to woo Iiivesco’s Globd Partners 3s 

“Project Daniel Boone” and made written of lkr  Icttcrs to tlic Global I’arlneI-s several Inontlis 

before tlie laller gave their teiiiiiiiatioii notices on March 20, 2007. Deirtsclic also extended 

offers lo olher Tnvesco employees CIII March 7, 2007. 

On Mal-cli 27, 2007, immediately following 1-cccipt o f  thc termination notices, Ttivcsco 

tcrniinatcd Randy Paas for ciiiise and piit the other thrcc p;irlners (.lohiison, Gucnthcr, and 

Bowling) on Acliiiinislrative Lcavc. Thc employees were notilied 011 April 27, 2007 lhal (hey 

woiild bc rctiii-ncd to active dilly oii May 2 1, 2007, but thcy tlicii iiotificd Invcsco that they wcrc 

terminating their GPAs 011 April 70, 2007. In response to Invesco’s motioii lor a preliminary 

iiijiinction to rcquire [tie cmployees to honor tlicir twclvc month noticc commitment and to 

l-err-ain fi-ain conipcting with Tnvcsco during that time, .Iirdge R i i ~ ~ e l l  granted the employccs a 

Temporary Rcstraiiiiiig Order finding that, Invesco breached the continiied einployii~cnt 
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provision of Ihc Gl’As witliuiil giving tlie cmployecs 311 opportunity to curc ;-id ordcrccl Invcsco 

to reinstate the cmployccs no later than May 21, 2007. On May 30, 2007, the eniployccs were 

rcturned lo active t:niployiiiciit hiit were rcriioved from the tradiiig Iloor, put togelhcr in an oftice, 

and told tha t  all communications to stall‘niiist be madc tliroiigli Karen Dunn Kelly who liad been 

p i t  i n  control of- tlic WFI GI-oiip following receipt of the tcmiinatioii notices. 

‘I’hc Kentucky District C‘oiir1 tlicii analyzed tht: preliminary iiijiinclion applicalioii in 

tciiiis of likclihood of‘succcss on the mcrits, irrcpaixble iii,jury, harm to others, and whctlicr the 

public interest would tx served hy issuance o r a  preliminary injunction. With respect to 

likclihood of siiccess oti the merits, the Churt I‘ound that the Global I’artncrs owed Invesco a 

fiducial-y duly and tha t  it was iiic)rc likely tli:m nul that the duty l i a d  been hi-cached by their 

coll~ision with Dciitsche, :I dii-ect competitor. Thc basis for the f‘indiiig was that the Global 

Partners idciitilied key Invcsco employccs to Dciitsche and did not disclose any inlbniiatioii 

coriccimiiig their long plaiined defection. ‘I’hc C‘oLii-1, however, re-jccted Invcsco’s clairii 01‘ 

“incvitablc disclosiii-e” :IS a rcasoii to prevent the Glotial Partilers froin working for Deiitsclic. 

‘k Couit also round Ihai thcrc: was a substantial likelihood that Invcsco brcaclicd the (.;PAS by 

violating the Ordcr lo rctuiii the Global Partners to thcir rormcr duties aiid by isolating them li-om 

the other W WF1 niemhcrs. ‘I’hc District C‘ourl further I‘ound that Invcsco would sun‘er 

irrcparablc 111-irm if clcfendant Global Partners wcre no[ cii.joiiied froni working [or Dcutsche and 

rccruiling other employees hccause the damages that would llow froiii lnvesco’s loss of. 

corn pet i t i ve h 11s i I 1 ess and poss i b I c rccei p t o I‘ con fi dcii t i a1 i n form at i oii wo ii 1 d not bc eas i I y 

calculablc. The Clourt also Ibund that a prelimiiiai-y iiijiiiiclion would not he overly hamifiil to 

thc Global Partners, and th3t tlie public interest wo~ild not be affected by ciil‘orcing their notice 
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period provisions and imposing n penalty oii thc Global .Partners lor breaching tlicir fiduciary 

duties. 

liduciary duty with the Global 1’;irtiiers’ likclihood of siicccss on their breach ol‘contract claim 

and dccided lhat lhe original deliult iioticc period in the GPAs of hour niontlis was sufficient to 

prevent irreparable liann. Thc court cnjoiiied lhe three Global Partncrs (Paas was nol involved 

because he tiad becii tcrrniilatcd by Invesco) h i 1  leaviiig tlic employ of Invesco l‘or :I period of  

Ibur months l’rom the date tha t  they leiidcrcd tlicir resignation notice. The C‘oiirt fiirthcl- eiijoined 

the Global Partners from disclosing o r  using any of Invesco’s lrade sccrct and/or contidential 

in  formation for six nionlhs following the cfrcctivc date of leimination of-their cmploymenl 

rclatioiisliip with Invesco. ‘I’he six nioiitli iii,juiiction against disclosur-e 01- use ol’tradc sccrels 

was applied to Pnas as well cvcn h u g h  he had been tct-iiiiiiatcd and was already working for 

Deiitsche. Aciciitionally, the Glolxil Parlners were enjoined rroiii sol icitirig or hiling any 111vcsco 

cniployees for six iiiontlis altcr the cffective date o r  their tcnnination of employment with 

Invcsco a i i d  Ii-oiii soliciting the hiisiiiess relatiorlsliips tlicy dcvcloped or  ircqiiircd wliilc working 

Ibr Invcsco or an affiliated company Ibr six iiioiitlis. 

It thcn lxilanced the likelihood oL Ltivcsco’s succccding on its claim Lor brcacli of 

I n  this iiiotion, Invcsco seeks to enjoin Dcutschc from hiring or retniiiirig tlic four 

individuals, one of. wholn is illrcady employed tiy Deutsclzc as a coriseqiience ol‘hvesco 

leriiiiniiting him. It also sccks to ciijoin L)eulsche fi-om hii-ing any other Invesco employees and 

to cii-joiii i isc ol’aiiy trade secrets ohtained. ‘l’he staridai-d Ii>r granting a preliminary iiijiinclioii i n  

New York includes a finding the plaintill‘has :I siibstaiitial likelihood of succeeding on tlic 

merits, ii-reparable hai-tn, and a halance of equities in plaintill’s 1Bvor; scc W. 7: G’rviiit Co. v. 

Sr-ogi, 52  N.Y.2d 406 ( 19s 1 ). 
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Wliilc technically tlie Uiiiled States District C‘ourt iiijiirictinii was only directed at the 

individud ciiiployees, that Court’s findings are dircctly relevant to thc aclion here. In lhct, tlie 

claiiii here is almost ZL second bite at the saiiic apple. ‘l’he District Court spccilically found that 

the Invcsco employees liacl breached a fiduciary diity. Rased on that, it may he infcrrcd that 

Dcutsche was cc)~iiplicit with or aided and abetted the eniployccs iii their hrcacli by negotiating 

secretly with them (or an extcndcd pciiod in effort to develop its (Deulsche’s) Institutional Fixccl 

Iiicoiiie business at Invesco’s cspcnse. Howcvcr, in the abscnce of non-coinpctitiori covenants, 

tlic employccs were rree to lcavc a h -  ;I notice period and the period of iii.jury was clearly timc 

limited. For thal reason, the c‘ourt issued a limited iiijutiction against the employccs that is about 

lo cxpire. Since tlic employccs :ire now kec to leave Invesco, it would be urii’air to prohihi1 

L>eutschc li-om hiring tliciii, i rnd  Lleiitsclic i s  not so cii.joi~ied. 

In ordcr Ibr plaintifl’to prevail on a claim [or lor-tious interferencc with contract, a valid 

contract mt is t  exist. Lutuu Holditig C’o. 11. Smill i  l h i r t q )  I t ic . ,  88 N.Y.2d 41 3 (1 006). Terrnination 

ol’the contract by a court cnds Iht:  contract. There i s  iio evidence that Deutsche askcd the Glohal 

Partners to give less than twelve months notice, nor was there a non-compete claiisc iii any of lhc 

pai-tncrs’ contracts. With respect to the claim ibr iinLiir competition or misappl-opi-iation of trade 

secrcts, the federal Districl C‘ourt addr-essed that issue by directing the Global Partners not to 

citlicr use o r  provide any trade secret infxiiiation to Dcutsclie Tor a11 additional six moiiths (iintil 

.Ianuary 27, 2008) a n d  to rcfrai~i li-om recriiitiiig any Invesco employees or customers for that 

period ol‘time. I t  is also Fair to prohibit Lkutsclic li-om using any secrets that it may have already 

obtained li-om the Global Partncrs and li-om recruiting any Invesco eniployees identiticd by the 

Global Partiict-s or in m y  way referred to 13eutsclic by the Global Ih-lncrs until the end of‘ 
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.laniiary of 2008. Any employccs alrcatly working for Deulsche cannot be tcriiiinatcd based on 

Invcsco's clainis inasmuch ;IS the Iiariii, if any, has occun-ed, and pt'esurnably those employees 

did not have cmployiient contracts that rcquircd specific notice periods . 

For thc foregoing reasons, consistclit with the decision in lt/wsc'o Itisfi/irliorzal (N.A. ) ,  I H C .  

1'. ,';'tc~pho/ M .  . / ( . ) h ~ / w ~ ,  c V  ~/. ,3:07-C'V-l 75-R. i t  is hcreby 

OKDEIIED that dereiidant Dcutschc will not list: any of Invesco's trade sccrct and /or 

confidenlial info'or-mation [or six months until  .laniiary 27, 2008; and it is furthcr 

OKDERED that clekndant Dcutschc will riol solicit or recruit any iicw Invcsco employees 

that have bccti spcci lically idcntiticd tiy [lie Glotial I'artners; and it i s  liirtlicr 

ORDERED h a t  Deiitsche will honor tlic prohibitions imposed upon the Global Partners 

by the IJnited States District C'o~irt for [he Wesleni District ol'Kentucky. 

Lhted: .Iiily 27, 2007 

Enter: 
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