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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 10 
_----_-____---------__r_________________---------------- X 

Atlantic Mutual Insurance Company, 
DECISION~O RDER 

Plain tiff Index No.: 6031 12/05 
Seq. No.: 002 

Present: 

H0I-l" Judith J. G ischa 

-against- 

California Fruits Markets, Incorporated 
d/b/a CFM Food Distributors, 

J.S.C 
Defendant. 

Recitation, as required by CPLR 5 2219 [a], of the papers considered in the review of 
thishhese motion(s): 

Upon the foregoing papers the court's decision is 8s follows: 

GISCHE, J. 

This is an action to recover damages for breach of contract. The court has 

before it plaintiffs motion for summary judgment which defendant opposes. Though 

issue has been joined, the note of issue has not been filed, therefore this motion is 

timely and will be decided on the merits, CPLR 5 3212; Brill v. Citv of New York, 2 

NY3d 648 (2004). 

As the proponent of this summary judgment motion, plaintiff has the burden of 

making a prima facie showing of entitlement to judgment in its favor as a matter of law, 
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Plaintiff is an insurance provider. It provided defendant with worker's 

I 

compensation insurance for the year 2002 - 2003 and for 2003 I 2004. It is undisputed 
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president, copies of each policy, and copies of the audits it did for each year. It has 

also provided the auditor’s worksheets or raw figures used to calculate the 2002/2003 

premiums. According to Ms. Mahon, the premiums were computed using standard 

rates approved by the New York Compensation Board. 

Defendant opposes the motion on the basis that the figures are different than 

those alleged in the complaint and in the prior motion for summary judgment. Thus, it is 

defendant’s contention the revised premiums (damages sought) could also be wrong, 

noting the more than $12,000 difference between what plaintiff had sought and 

now seeks. This, according to plaintiffs principal, Mr. Levos, is reason alone 

to deny plaintiff summary judgment. 

Defendant also demands a new “physical” audit of the business because one 

was done for the 2002/2003 policy. Mr. Levos contends that the terms of the policy 

requires such an audit. For this argument defendant relies upon the following language 

set forth in Part 5 (“Premium”), section E (“Final Premium”) of the policy: 

“The premium shown on the information Page . . . is 
an estimate. The final premium will be determined 
after this policy ends by using the actual, not the 
estimated, premium basis and the proper 
classifications and rates that lawfully apply to the 
business and work covered by this policy.” 

Discussion 

In an action to recover unpaid workers’ compensation premiums the typical prima 

facie case requires that the plaintiff provide the insurance application, the policy, the 

audit work sheets, resulting invoices and statements of accounts for the balance due. 
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Commissioners of State I n s  Fund v. Bever Farms, Inc,, 15 A.D.3d 273 (let Dept. 2005); 

Lesion Ins. Co, v, Northeastern Plats Glass Corp., - A.D. 3d - (3rd Dept 2007), 2007 

N.Y. Slip Op. 04748. These have been provided, along with the affidavit of a person 

with personal knowledge of the facts. Therefore, plaintiff has met its burden of 

establishing its prima facie case. 

Defendant's arguments in opposition consist entirely of innuendo. It has failed to 

raise any factual dispute that would require a trial of this case. The fact that plaintiff has 

decreased the amount being sought as damages is of no moment. The revision is 

based upon more recent information and an audit. Though defendant implies this is 

due to some finagling by plaintiff, this is nothing more than rhetoric. 

Defendant's further argument, that plaintiff must conduct another audit or do a 

physical audit adds a condition to the payment of premiums not present in the policy 

itself. In any event, plaintiff did an audit of defendant's business already, after this 

action was commenced, and defendant has provided no compelling argument why yet 

another one is necessary. None of the audit statements plaintiff has provided have 

been challenged by defendant in any meaningful way. 

Since plaintiff has proved its prima facie case, and there are no factual disputes 

for trial, plaintiff is entitled to summary judgment in the sum of $23,461.88, with interest, 

the costs and disbursements of this action. This sum consists of the 2002/2003 unpaid 

premiums of $8,758 - for policy 400-52-77-01 in effect from 3/1/2002 - 3/1/2003 and 

unpaid premiums of $14,815 for policy 400-53-1077 in effect from 3/1/2003 I 3/1/2004. 

The clerk shall enter judgment in that amount ($23,461.88) in favor of plaintiff, against 
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the defendant. 

Conclusion 

It is hereby 

Ordered that plaintiffs motion for summary judgment is granted; and it is further 

Ordered that the clerk shall enter judgment in favor of plaintiff Atlantic Mutual 

Insurance Company against defendant California Fruit Markets Incorporate d/b/a CFM 

Food Distributors in the sum of Twenty Three Thousand Four Hundred Sixty One and 

88/100 dollars ($23,461.88), plus interest from March I , 2004, along with the costs and 

disbursements of this action; and it is further 

Ordered that any relief not expressly addressed herein has nonetheless been 

considered and Is hereby denied; and it further 

I 
Ordered that this shall constitute the decision and order of 

Dated: New York, New York 
July 27, 2007 

-Page 5 of 5- 

[* 6 ]


