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SIIPREMI7 COURT OF THS STATE OF NEW YORK 
COUNTY OF NEW Y O t i K :  IAS PART 15 

X - - - _ _ - _ - _ _ _ - -  _ _ _ _ _ _ _ _ _ _ _ _ _  

PATRICK FAMA, 
Index No.104551/03 

P 1 a i n t  i f  f , Mtn Seq.OO1 

-against- 

Llefendant . 

Hy t h i s  m o t i o n ,  defendant seeks summary Judgment. p u r s u a n t  to 

Background 

Defendant  155 S e c o n d  Ave. Restaurant, I n c .  d / b / a  T h e  T h i r s t y  

S c h o l a r  ("defendal- i t")  is a b a r  l o c a t e d  on Second Avenue in 

P l a n h a t t a n .  P a t r i c k  E'arna ("plaintiff") was a p a t r o n  in 

d e f e n d a n t ' s  b a r  on March I-/, 2000- St. Patrick's Day. Plaintiff 
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Second Avenue where plaintiff's a s s a i l a n t  a n d  several other 

people were a l r e d d y  standing. P l - a i n t i f t  claims that, upon s e e i n g  

the :anknown assailant in front of defendant's b a r ,  the unknown 

assa i . : , ln t  resumed t h e  f i g h t  on the sidewalk uf Second Avenue .  

S : i b s e y u e n t l y ,  p ia in t : j . f?  claims that a second unknown a s s a i l a n t  

standing outslde uf defendant's e s t a b l i s h m e n t  on Second Avenu?, 

who he neither r ' e c a l l s  seeing i n s i d e  the bar, no1 with t h e  first 

a s s a . i ! a n ~ ,  

bottle, T h e  f i q h t .  r e s u l - t e d  in p l a i n t i f f  sustaining a fractured 

nasal bone and .lacerations to t h e  face. 

s t . ruc :k  h i m  above the l e f t  eye with an empty beer 

P l a i n t i f f  com.cnced t h i s  action on March 10, 2003 c l a i m i n g  

thdt. d e f e n d a n t  a c t e d  n e g l i g e n t l y  by e j e c t i n g  p l a i n t i f f  from 

inside the bar o n t o  the s i d e w a l k  where his  first assailant and 

s e v e r a l  o t k e r  i n d i v i d u a l s  were a l r e a d y  s t a n d i n g .  

Discussion 

As w1t.k any m u t i o f - ~  f o r  summary judgment., s u c c e s s  is w h o l l y  

dependent on wt :? the r  t h e  proponent of either of the r e s p e c t i v e  

mctions has made J "prima f a c i e  showing of e n t i . t l e r n e n t  to 

j u d y r n e n t  as a rnattcr-  nf law, tendering sufficient evidence t:o 

eliminate a n y  material issues of f a c t "  (Wolff v N e w  Y o r k  Ci:.y 

T r a n s .  Auth.- ,  2 1  AD3d 956 [2d  Dept 20051, q u o t i n g  Wineqrad v New 

-- York University Med,,!. Ctr ..., 64 N Y 2 d  851, 853 [19851 [ i n t e r n a l  

q u u t - e s  o r n i t t c d ; .  "A p a r t y  is entitled to summary judgment if the 

L _  7 
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Sum t o t a l  of the u n d i s p u t p d  f a c t s  establish the elements of d 

C 1 . a i m  or a defer-se as a matter of law'' (Barr, Atlman, L i p s h i e ,  

GeI - s tman ,  N e w  York  C i v i l  P r n c t i c e  Before T r i a l ,  

2036) 5 3 7 : U O )  a 

t h e  claim or dt?fense  a1-e in dispute" ( & ) .  

[James Publishing 

"This means that none of the material elements  of 

On defer .dar . t '  s rno t ion  f o r  summary judgment, d e f e n d a n t  may 

d e i a o n s t r a t e  c h c  1 a c : k  of s e v e r a l  pr ima facie elements of 

plaintiff's c a s e  (a at 537:182). 

def -endan t  o n l y  needs  to demonstrate the absence of a single 

clertier:~ (Id.) . Once d e f e n d a n t  presents evidence showing t h e  

dbser.ce of facts ner ;essary  to establish a. prima f a c i e  case,  the 

h u r d c n  shiLCLs to t h e  plaintiff (a at 5 3 7 : 1 9 0 ) .  If the 

p l a i n t  iff is u n a b l e  to p r o d u c e  sufficient evidentiary proof  

estab; i s h i r i q  the e x i s t e n c : e  of material f a c t s  requiring trial, 

i u - k e r m a n  v Cizv cf N e w  Y o r k ,  

h&Y_ork C i x . : ; . ~ .  A u t h . ,  304 A D 2 d  340 [lSt Dept 2003]), summary 

judqment wiil b e  g r a n t e d .  

However, to prevail, 

49 NY2d 557 [1980]; Pernberton v ,  

I le fendan:  c i r q u e s  that p l a i n t i f f  has  not made a pr ima  facie 

case of n e g l i q c n c e  ayainst t -hem, speci fically, t h a t  d e f e n d a n t  was  

neqliqent ir, f a i l i r l q  to p r e v e n t  i n j u r y  to p l a i n t i f f  in a 

situation t h a t  could have r e a s o n a b l y  been anticipated or 

p r e v e n t e d .  

p l a i n r . i . f f  rnust c s t a b l i s h  the e x i s t e n c e  of a d u t y  on t -hc p a r t  of 

To p r n v e  a prima f a c i e  case o f  negligence, "a 
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t h e  d e f - e n d a n t ,  a b r e a c h  nf that d u t y ,  and t h a t  the b r e a c h  of said 

d u t y  was a p r o x i m a t e  c a u s e  of h i s  or h e r  i n j u r - i . e s "  ( L o d i c ~  v C',i.ty 

o f  New Yurk, 2CC7 WL, 1463302, 2007 NY Slip Op- 51017 (u), 15 

Y i s c .  3d 1131(A) [ S u p  Ct., Richmond Co. 20071). See D c l  Bourqo v 

-- S i d e l i r , e s  C u r t ) . ,  208 A . D .  2d 795, 796 [Zd Dept 19941; Bernstein v 

S t a r - r e t t  vi t ~ ,  . r : c . ,  3 0 3  A . D .  2d 658, 659 [2d Dept 20031. The 

degree of c a r e  r i l a s o n a b l y  necessary against f o r e s e e a b l e  dangers 

d?pends  upon 'the dttcndant c i r c u m s t - a n c e s  ( R o t z  v The C i t v  of 

N.Y. , 143 A . 3 .  2d 301, 304 [I" Dept 19881). Without a d u t y  of 

care, k h e r e  can be rio breach and t h e r e f o r e ,  no liability 

(Uernstcin, 303 A. D. ? d  658, 659). 

G e n e r a l l y  in ncgligence suits, the issue is w h e t h e r  t h e  

d e f e n d a n t  or :he p . l a i n t i f f  a c t e d  reasonably u n d e r  the 

circcinstances (Andre v Pomeroy, 35 N.Y. 2d 36.1, 364 [1974]). 

F o r s e e a b i l i t y  i . isua1l .y  poses questions f o r  thc t r i e r  of fact and 

is rarely d e c i d e d  as a matter of law (Silver v S h e x i i t o n - S m i t h r p w n  

L m  121 A . D .  2d 711, 712 [ 2 d  Dept 19861). 

A public estdblishment has a d u t y  to act in a reasonable 

mdnnttr  to prever, t  harm to t h o s e  on t h e i r  p r o p e r t y .  (Hanayan v 

-. F.W. Wo01wor;k: (3uL, 211 A . D .  Zd 591, 592 [l"' Dept 19951). See 

also M i l l a n  v LYF Bowlinq Centers, 3 8  A . D .  3d 860, 860-61 [2d 

[lepr. 20071). 

p a t r o n s  from a f o r e s e c a b l c  r i s k  of harm o n l y  arises when the 

The d u t y  of a public establishment to protec: its 
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establ. ishrnerit .  has :he opportunity to c o n t r o l  its p a t r o n s ,  and t h e  

e s t a b l i s h r n e n ~  is reasonably aware  of the n e e d  f o r  c o n t r o l  

( B a n a v a n ,  211 A . D .  591, 592; Millan, 38 A . D .  3d 860,860-61). 

T h c E e f o r e ,  a pub1 - i c  establishment can o n l y  be negligent when the 

e v e n t  g i v i n g  t-i:;c to the i n j u r y  was foreseeable, and the event 

could h a v e  been p r e v e n t e d  w i t h  the exercise of appropriate c a r e  

( D i . n e r o  v R i t e  A i d  o f . , . N . Y . ,  294 A . D .  26 251, 2 5 2  [l”L Dept 20021) 

as t h e r e  is no duty to protect patrons from unforeseeable and 

unexpected assaults on 1t.s premises unless a foreseeable rlsk of 

harm from t h i r d  persons on its premises exists (Rivera v .  2 Y t  

C n n t u r v  Restaurant., I $ G ~ ,  199 A . D .  2d 14, 15 [l” Dept 19931). 

In rhis casu, p l a i n t i f - f ’ s  d e p o s i t i o n  raises a question of 

f a c t  as to whether the a t l tack  causing p l a i n r i f f  i n j u r - i e s  was 

r e a s c n a b l y  f o r e s c e a b l e  by defendant‘s employees. T h a t  issue of 

- a c z  is a triable q u e s t i o n  for the j u r y .  As Such, summary 

judgment. is der! i ed. 

r 

A c c o r d i n g l y ,  if is 

O R D E R E D  t h a t  d e f e n d a n t ’ s  rnot-ion for summary judqmcnt is 

i e n i e d . 

Counsel f o r  t h e  parties a r e  d i r e c t e d  to appear f o r  the 

m e d i a t i o n  sc:heduied for Septcmber 10, 2007. If the mediation 

d o e s  not r e s u l v e  thls action, counsel shall appea r  for a Pretrial 
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Conference in 1A P a ~ t ,  15, Knom 335, 60 C e n t r e  Street, 

New Y o r k  at. 11:OOam on O c t o b e r  12, 2007. 

This memorandum o p i n i o n  constitutes the decision 

N e w  

and 

York, 

orde r  

HON. WAL'YLH B. T O L U B ,  J . S . C .  

F I L E D  
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